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HORNING SESSION. KOKDAY. JULY 2. 1962 
THE COURTi Do *b the plaintiff"reett 
KR. yiRLDi Yes, the plaintiff rests, Your 


1*98 

. . ■ ?■ 


Honor, 


(At the close of plaintiff *3 case lr. chief, the defendant - 

filed the following notion*) 

DEPENDANT'S NOTION FOR A DIRECTED VERDICT 
AT THE CLOSE OF PfiAINTIFP'S EVIDENCE 

Cooes now defendant, PHILIP NORRIS ft COMPANY, : 

.. l T . -F 

LTD., INCORPORATED, In the above-entitlwd cause et the 
close of plaintiff's evidence, end moves the Court to 

t '*? 

direct e verdict in favor of defendant as to both 

^ - - - V 

Count I and Count XI of plaintiff's Third Amended 
Cocplalnt and to each of such counts for the following 
reasons 1 ^ 

1. The evidence felled to establish a claim 

against defendant upon which rollef can be granted 

- _ § 

egainBt the defendant. ^ 

2. The evidence failed to establish that C6 

O 

JO 

the defendant was negligent In any of the particulars ^ 
alleged In plaintiff's Third Amended Complaint. w 

3* The evidence failed to tstabllBh any basis 
for relief In Implied warranty, as alleged In plaintiff's 
Third Amended Complaint. 

ft. The evidence failed to establish that 
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defendant’s product eaused or contributed to eauae any 
Injury or damage to the plaintiff. 

5. The evidence established that the plaintiff 
was eontrlbutorlly negligent ae a Matter of lev. 

6 . Plaintiff assumed and Incurred any risk 
Involved In the use of defendant 1 ! product. 

7. The evidence established that any claim of" 
plaintiff was barred by the applicable statutes of 
limitation. 

DAVID R. HARDY 
915 Grand Avenue 
Kansas City 6, Missouri 
EAltlmore 1-3611 


CARL E. KNGGAS 
1500 Hor.e Savings Bldg. 
Kansas City 6 , Missouri 
Victor £-3132 

Attorneys for Defendant 


Which Motion vas by the Court overruled. 


( 
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DEFEKDANT'S CASS 


LOUIS Hj_ CLEKF. 

oailed as a witness on behalf of the defendant, was duly sworn 

* 

and testified as followsi 


DIRECT ECAKINATIOW 


BY KR. HARDYl 


Q. Will you state your rase, please, air. 

■, *• ."a 

A . Louis H. Clerf, C-l-s-r-f. 

Q. How, Doctor, you are going to have to speak loudly 

«r ^ 

enough that, with this high eelling, the last wan on L, 
the Jury can hear you, So speak as loudly as you can- 
well, maybe not a a loudly aa you can, but loud enough ^ 


to carry. 


Where Co you live, Pootor Clerf? 


[DELETED] , 

Q. And what is your profession? 

A. I an a retired physician. 

Q. And what was your education? 

A. Ky medical education? 

Q* Ho, give us your whole educstlan. 

A. I received toy preliminary education in the public schools^ 
of Ellensburg, Washington, continued By academic work 
in St, Kart in'a College, which is in Olympia, Washington 1 . 
Ky flrat two years in medicine at the university of 

T" T 

Oregon, in Portland, Oregon, I then transferred to the 
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Jefferson Medical College, Philadelphia, and graduated 
In aedlcine In 1912 . Z then aceepted an Internship 
for two years in the Jefferson Medical College, which 
was followed by a ehlef residency of two years. 

Q. What is a chief residency. Doctor? 

X. In those days the chief resident was the senior resident 
who had charge of admissions of ward patients to the 
hospital, and he supervised the work of the Interns 
and also did considerable emergency surgery, particularly 
at night. 

And where was that ehlef residency? 

The Jefferson Medical College in Philadelphia. 

And did you have any residency training at any other 
hospitals? 

I secured some training at the Hew York Eye and Ear 
Infirmary, and at the Hew York Throat and Lung Hospital, 
'dtu^ng 1919. 

Q. How, doeB that conclude your formal education? 

X. Yec. 

Q* Would you tell the Jury, please. Doctor, what degrees, 

scholastic degrees, do you hold? ^ 

A. 1 hold a degree of Dootor of Medicine. QD] 

Q. And when did you first secure or when did you secure the 

degree of Doctor of Medicine? i 

__ I 

X. 1912. 


Q. 

X. 

Q. 


x. 
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Q. And from 1912 until what date did you preotleet 
A . Veil, I practiced .from 1912 until 195*» 

Q. And alnce that tine, although not actively practicing, 
have you continued active in medical organizations and 
In medical work? 

A. Since ay retirement in June 195* X have done aoae eon- J 
eultation work. I still attend medical meetings locally 
and nationally and partlepate in the work of the Board 
of Examiners in Otolaryngology, of vhlch X am a member. 

Q. How, explain for the Jury what is meant by otolaryngology. 

ir I 

X. Otolaryngology la that branch of medicine that has to 

do with the ear, nose, throat, and my work was expanded 

in that X also did bronchoesophagology. That hae to 

do. ulth disturbances In the air and food passages, that 

tracheal- 

la, the esophagus and the/bronchial tree. 

Q. Kow, when you say It has to do with disturbances In 

the air and food passage, which one of the two has to 
do with disturbances In the air passage* 

A. That would be bronchoscopy or bronchology. 

Q. Explain to the Jury what bronchoscopy is. 

A. The term bronchoscopy as now applied has to do with 

Investigation, inspection of the trachea and the bronchi 
to both lungs. 

Q. The bronchi or the lungsT 

X. To the lungs, yes. 


I 
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Q. And what la oaophagoaeopyt 

A. That has to do with th* work of inspecting the Interior 
of the esophagus, down to—of course In our eaee it 
included » pert of the etooaoh. 

Q. And ie the Inspection of the air passage, bronchoscopy* 
the same or different than the inspection-strike that, 

Zb the Inspection of the air passage, bronchoscopy, 
an inspection of the sane location or the sane organs 
or different organs, e different system then 
esophagoaoopyt 

A. Ycb, sir. It is different. 

Q. It la different. All right. For clarity at this point, 

_ r 

Doctor, In tha inspection of the air passage, wouldyou 
explain to tha Jury how you get your bronchoscope down 
into the lungs, the path that it takest 

A. The bronchoscope Is Introduced through the couth behind _ 
the base of the tongue, behind the epiglottis, between 
the vocal cords. Into the trachea, and then you pass 
either into the right or the left bronchus end continuing 
onward you inspect the subdivisions of those two main 
trunks going to right or left lung. 
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• V 

Q Bow, I would like to ask you, Doctor, when you say you 
insert then through the eords — 

& (Interrupting) Between the cord* — 

Q (Continuing) — between the eords. Where ere the eordc 
looeted? 

X The vocal cords ere In the oarlty of the larynx. 

Q And after you go through the vocal cords or between the 
vocal cords, end you said you then go Into the trachea? 

X Tes, sir, _ - ■ 

C And what is that eoanonly known as in layman's language? 

A Windpipe. 

<3 And after you go through the traehea is when you get to 
the lungs? 

A Yes, sir, 

Q All right, Bov, is that what you would describe as the 
respiratory system or air passageway? 

A Yes, sir. 

Q Bow, is the esophagus located in the air passageway? 

A Bo, sir. 

Q All right. Tell the Jury how you go to get to the esoph¬ 
agus in esophagoscopy. 

X The tube is introduced, again, through the mouth, prefer¬ 
ably along the right side. It it then passed beyond the 
base of the tongue into the right pyriform sinus, down to 
the upper opening or cricopharyngeal sphincter of the 


i 
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A 

0 

A 

0 

A 

Q 


A 

Q 

A 

Q 


A 

P 


esophagus, just pasted through this, and one enters the 
esophagus* 

Let «e ask you whether or not the esophagus or the pyri¬ 
form fossa, either one, are parts of the respiratory 
system. 

No, sir. 

\Vhat are they a part of? 

The food passageway to the stomach. 

7s that food passageway called food passageway, or ali¬ 
mentary tr&et? 

Yes, identical* 

Now, Doctor, going back to your background, would you 
please tell the Jury, after you have gotten out of aedieal 
school — did you eay 191^? 

I finished my residency In *16. 

Tou got your degree in *12? 

1 12 * 

1912. Kov, after you got your degree in 1916 and up to 
the date of this trial, have you received any honorary 
degrees from Institutions of learning? 

Yes, sir* 


£1 

Would you please tell the Jury what honorary degrees you 

mF 

have received and from what institutions. 

I received a degree of Doctor of Law in the letter part y 
of the ’30*8 from Vi11 an ova University, a Doctor of 


$ 
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Science degree fros St. Martin's College three years 
ago, Ahd a degree of Doctor of Letters from St. Martin’« — 

from Jefferson Medical College in 1961. 

* 

Q Doctor of Letters from Jefferson Medical? 

A Yes, sir. 

Q Mov, to clarify it for the Jury panel, when you say you 
received a Doctor of Lavs, that doesn’t mean you are a 
doctor, does it? I mean it 

A (Interrupting) I am a doctor of lav. 

Q It doesn't mean you are a lawyer? 

A But I Am not permitted to practice lav. 

$ All right. Those are all three honorary degrees? 

A Honorary degrees. 

Q Ail right, air. 

A Merely that. 

Q iTov, Doctor, after you got out of your residency in 1916, 
tell the Jury what you did professionally. 

A I Joined the Medical Corps of the Kavy In October of 1916 
and served in various hospitals, vent to the A.E.T. vith 
the TJ. B. Marines, returned from Prance in 1919, then 
vent to Nev York City and took work in these tvo hospitals 
doing graduate work. 

Q The tvo that you mentioned? 

A Yes, sir. 

Q All right. 
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A I then vent to the Haval Medical School and the naval 
Hospitals In Washington and was placed In charge of the 
Division of Otolaryngology, where I remained until April 
1922, when I resigned from the Medical Corps of the Wavy, 

Q After you resigned from the Medical Corps of the Havy — 
strike that. During the time that you were in the Medical 
Corps of the Havy, were you dealing with diseases of the 
ear| nose and throat? 

A During the last two and one-half years T was working in 
that field exclusively. 

Q All right. Kov, what year are we up to now, Doctor? 

A *22. 


<3 

A 


All right. What did you do In 1922? 


After my resignation from the Havy* 


I 


became associated vl 


th 


Dr. Chevalier Jackson in Philadelphia. 

Q Were you one of Dr. Jackson’s early students? 

A I was 1 among his early assistants. I was Ho. 3 in order of 
those that he accepted in Philadelphia. 

Was It at Jefferson Medical College in Philadelphia that 
Dr. Chevalier Jackson was a professor? 

A Tes, elr. 

q And when we talk of Dr. Chevalier Jackson, ve are speak¬ 
ing of Dr. Chevalier Jackson, Sr., are ve not? 

A Tes, clr* 

<J And In what year did you become associated with him as an 
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assistant at Jefferson Helical College? 

1922. 

How long dll you -- Was that an assistant professorship 
or vhat do you eall It? 

It began as an assistant) and I later vas promoted to 
associate professor* 

First assistant and then associate professor? 

Yet, air. 

How long were you assistant and then associate professor 
of Jefferson Medical College? 

I was with him in those capacities until June 1930. 

And vhat were you instructing in? 

I vas instructing in bronehoesophagology and laryngology. 
How I would like for you to tell the Jury whether or not, 
at any time during your term with Jefferson Medieal School, 
Dr. Chevalier Jackson resigned or withdrew from the staff 
or retired, or whatever happened. — 

Vm sorry, I didn't quite get the beginning of that. 

When did Dr, Jackson leave Jefferson Medical Sehool? 

He retired by reason of age on June 30, 1930. 

All right. Now tell the Jury, at the time he retired vas 
.he the head of the Laryngology Department? 

He vas the head of the Department of Laryngology and Bron¬ 
ehoesophagology at the Jefferson Medical Collega. 

How, please tell the Jury who replaced him as head of the 
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department. 

A 1 did, sir. 

C All right, You replaced Dr. Jackson at vhat tine? 

A I vent on duty July 1, 1930* 

0 And for how long did you continue ms the head of the Depar; 
ment of Laryngology, esophagology and broneh — vhat? 

A Bronchology. 

Q Bronchology, 

0 Bronchology? Hov long did you continue as the head of 
the department at this institution of learning? 

A I continued there until June 30, 195V, 

C And during the time that you awed ae a professor and 
as head of the department, did you or did you not have 
anything to do vith Instruction of medical students vith 
regard to the anatomy of the larynx, the esophagus, and 
areas vithin your specialty? 

A Yes, sir. 

Q And over vhat period of time did you instruct students 
at Jefferson Medical College in this specialty? 

A Veil, I really started shortly after coming in 192?, and 
then 1 assumed full responsibility for it from 1930 to 
195V, 

Q So that your full term there vas about 32 years, from *22 

• i' 

to *pV? 

A Yes, sir. 
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(5 And you were head of the department fro* 1932 •- 1930 to 
19547 

A Tea, air. 

<5 And during all of that time that you were head of the 

department, did you Instruct In the anatomy of this area? 

A That was part of the course, yes, sir. 

Q All right, sir. Kov, during the tine that you taught at 
Jefferson Medical College, could you estimate for the 
Jury approximately hov many doctors generally, general 
practitioners or otherwise, that you Instructed who went 
out into the practice or into the teaching profession In 
medical schools? Just an approximation. 

A Veil, I can set It up this way. Our classes varied from 
about a hundred forty to a hundred fifty senior students, 
and it was a period of 3?- years, so t would say about 
4,000. 

c About 4,000? 

A Approximately 4,000. 

0 That you instructed? 

A Tes, sir. 

Q Kov, would you tell the Jury your best estimate of how 

many laryngology specialists that went out Into the 
practice or as instructors you trained during the time, or 
assisted in training during the time, you were head of the 
department and associate professor? . 


i 
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A During the 32 years 1 assisted Dr. Jackson, Sr., and 
later Dr. Jackson, Jr** In the training of »en in the 
field of laryngology and bronchoesophagoTogy, they gare, 
as a rule, four courses a year, and they triad to get. 
about eight sen par course. At tines there vara less 
than eight. Sometimes more. So that It vould be, 1 vould 
say, about 30 »en a year, and, veil, possibly 30 years. 

It vould be close to eight or nine hundred, something 
like that. 
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Q. Sow, that la tight or nine hundred specialists In the 
area of the throatt 

1. Yttj air. 

Q. Sow, Doctor, during the time that you were head of the 
department and associate professor before that, at 
Jefferson Kedlcal College, did you carry on any 
clinical or surgical praotlee! 

X. Yes, air. 

Q. Would you tell the Jury over what period of tine you 
treated patlenta and had a clinical practice. 

A. I tinted patlenta fron about *22 to *5^* 

Q. A 32-year period! 

A, Yes, a 32-year period. But X had my own personal 

praotlce from *30 to *4$. 

* ■ 

Q. Where did you treat then before you had your own personal 
practice! 

A. I was then associated with Dr, Jackson and I treated 
them in his office. 

Q. Doctor, In your personal practice did you do surgery! 

A . Yea, air. 

Q. All right, would you tell the jury what was your 

apeclalty and In what areas of the body did you do eurgr -y ? 

A. X limited ny practice to diseases of the..larynx, 

pharynx and tracheal-bronchial tree. The limitations 
to the tracheal-bronchial tree were largely diagnostic 
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In that Z didn't do any cheat surgery or esophageal 
surgery, hut I did surgery In the larynx and pharynx 
and neck, 

Q. How, could you give the Jury some idea as to how naay 

operations of the larynx you did during that period. Just 
an estimate? X know you havan't counted them. 

A. Are you referring to najor surgical procedures? 

Q. tfajor surgical procedural on thelarynx alone, 

A. X did something slightly more than 1200 operations for 
malignant disease of the larynx, that la, eanotr, and 
X removed or partially removed the larynx for benign 
lesions in possibly 40 or 50 eases, and X did plastic 
work on the larynx for postdiphtherltlo stenosis, 
injury and that sort of thing. 

Q. Vhat is that? 

A. ' That has to do with plastic work on the larynx to re¬ 
establish the airway. Ve don't see It so such now, 
but In the early days, postdiphtherltlo stenosis was 

very common, and we had dosens of those eases, eo X did 

* N 

plastic procedures in well over a hundred'eases, possll 
150. “ 

Q. And what would be your total experience with regard to 
thelarynx as euch, that is, from the standpoint of 
operations? 

A. Z wust have carried out at least fifteen—fourteen or 
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fifteen hundred major surgical procedures. 

And let tte «k you. Doctor, did you do surgery or 
treatment in the area of the pyriform fossa? 

Yes, sir. 

Zs that a part of the larynx? 

That Is morphologically a part of the digestive tract, 
hut In our laryngeal surgery or our cancer surgery we 
obviously get into the pyriform sinus or fossa In 
order to remove the entire voicebox. 

Kov, with regard to the—you say morphologically. For 
the benefit of the jury and for purposes of explaining 
about the pyriform fossa, is the pyriform fossa a 
part of the respiratory tract, such as the larynxt 
2 do not consider It such. 

Is the pyriform foSsa considered by you to be a part 
of the larynx or Is It a part of the food tract? 

It Is a part of the food tract. 

Kov, Doctor, going back Insofar as your background la 
concerned, mould you tell the jury the medical groups or 
societies of which you are a member. 

You want all of them? 

Veil, just go ahead and give us some. 

Veil, I am a member of the Philadelphia County Kedloal 
Society, the Pennsylvania State Kedleal Society, the 
American Kedleal Association, the Philadelphia 
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Laryngological Society, the College of ?hysioiana of 
Philadelphia, the Kew York Laryngological Society end 
the Sew York Bronchoscoplo Society* 

Q. Let sestop you e moment. The Sew York Laryngological 
Society end the Pennaylvania Laryngological Society 
that you mentioned, to what people le that eociety 
limited* if there le any limitation? 

/. It le limited primarily to the man who do work In that 
field in that city or locality, hut they elso extend 
lnvitatlona to others to become mesbere. 

Q. All right. Vow, any ether laryngological societies 
that you were a member off 

A. Veil, I was a member of the International Socletleu, 

The American Leryngologleal Association, the American 
Trlologlcal Society, the American Academy— 

Q. Just a moment* American Trlolglcal, explain to the 
jury what that is. 

A. Leryngologleal, Khlnologle&l and Otolarynologleal 
Society, eo for sake of brevity we cell it the 
Trlologlcal Society. 

Q, And shat does that Larynologlcal and Otolarynologleal 

and—what ia the other kind of " logical" t 
A. Rhinological. 

Q. All right. Vow, what do those indicate to the layman? 

A. It is an ear, nose and throat society, and it is made up 
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of specialists who can conform with the requirements of 
that organisation, It has a membership of 500 . 

Q. Chly ^00 throughout the country? 

A. 500* The American Leryngologlcal Association has a 
membership of only 100. 

. ' ... i 

Q* That la a limitation on the menberehip? 

A. Tee, air* 

Q. And la that limited to imitation, American Laryngologies!? 

A. Tea, air* 

Q. And hem long have you been a member tf that group of 
100 ? _ 

A. I became a member In 1926, x believe, 

5 - i 

Q. How, would you go ahead? What other associations? 

A. The American Academy of Ophthalmology and Otolarynolo&y. 
Then X am a Fellow of the American College of Surgeon?, 
a Fellow of the American College of Physicians, Fellow 
of the American College of Chest Physicians. X was a 
member of the Collegium Otolarynological, which la an 
international group* 

Q. Explain what that 1*. 

A. That is a society wade up of members who are selected 
from the various nations of the world, wen who are 
Interested in otolarynology end the limitation Is ten 
members from any one country* 

Q. And what did you eey the name of that one 1st 
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A. It la a tatin name, Collegium OtolaryngoioglUB Cum 
Amacltlae. That la the formal name for It* 

Q. And you are one of the ten members from the United States? 

i Tei. 

Q. And does that deal with your specialty of otolarynology? 

A. Ear, noae ahd throat* 

Q. All right.Go ahead, what other societies are you a 
member oft 

A. The American Association for Cheat Surgeons, Military 
Surgeons. I think that severs all of the national 
societies, I was an honorary mernber of two foreign 
groups, the Scottish Ear, Rose and Throat group, and 
e French-speaking bronehoscoplc society* 

Q, And are you a member of the American BronchoesophagologlcaL 
Society? 

A. Yes, I an i member of the American Bronchoesophagological' 
Association, yes, sir. 

Q. All right, sir. Now, would you tell the Jury, please, 
have you held any offices in the Philadelphia County 
Medical Society? 

A. I was a president of the Philadelphia County Medical 
Society* 


Q. 

A. 


Have you held any offices in the Philadelphia L&ryngologlcil 

i 

Society? 

Yes, X wee secretary and president. 
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Q. At different times? 

A . Tea, elr. 

Q* And have you held any membership In the College of 

4 

Physicians Section on Otolaryngology? 

A • 1 was chairman of that, also clerk. 

Q. And was that at different times? 

A. At different tinea. 

Q. Save you had any membership on hoards of the American 
Board of Otolaryngology? 

A . I have been a neiuher of the Board of Erarainers of the 

American Board of Otolaryngology. Still am a participant 
In their activities, meetings and eonfeencea. 

Q. How, you told ua that you were president of the 

Philadelphia Laryngologleal Society. Have you at any 
time held an office In the Hew York Laryngological 
Society? 

A . Z was president of that organization, too. 

Q. How, have you had any position as to the section of 
Otolaryngology and rhlnology of the American Kedlcal 
Association? 

A. Yes. Z was secretary and then laterchalraan. 

Q. gave you held any position with regard to the American 

Bronchoesophagological Association? 

A. Z think Z held ell the offices there—not at one time. 
But Z was president, secretary, editor, and treasurer. 
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Q. And have you held any offloe In the American 

Laryngological* Rhinological and Otolaryngologies! 

Society you told us about? 

A . Z wbb aacratary and later editor and president* 

Q. How about the Amarlean laryngological AssoeiationT 

A. That Is the cane one* 

Q. The ease one. Have you held any office in the Pennsylvania 
State Nodical Society? 

A. No* sir* except that I was a delegate a number of tines* 

Q. Did you hold any offiee In the section of the Pennsylvania 
Kedlcal Society dealing with ear* nose and throat? 

A. I was chairman of that section. 

Q. Now* haveyou received any awards from the American 

Laryngological Association at or since your requirement 
froo teaching? 

A. I received the De Hoaldes Award. 

, --.11 

Q. When was that and what Is that? 

A . X received that—I think It was about 1950* or X may 

he In error about that. Xt le awarded by the association’ 
to the one who was repu ted to be the outstanding 
otolaryngologist In the Americas. 

Q. Xn the Americas? 

A. Xn the Americas. 

Q. Have you received any award since your retirement from 
the Philadelphia County Kedlcal Society? 
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X received an award for 50 years of stedical servlet* 

About when was that? 

That was this year. 

Did you ever receive a Strittnatter Award? 

The Etrittnatter Award was given to as In the early 

3> 

40*a, X believe. 

And what la the Strittnatter Award? 

The Strittmatter Award Is an award given by the 
Philadelphia County Kedical Society for the writer whoa 
they believe has done outstanding work for that year. 

Now, have you ever had anything to do with the Inter¬ 
national Congress of Otolaryngology? 

Yes, air. 

Xs that an International organization? 

Yes, sir. 

Embodying roughly how aany countries? 

t 

Veil, it takes In all the eountrles of the world* 

How aany delegates did the Anerlean Laryhgologieal 
Association, the Triologlcal Association send to the 
Matings of the International Congress of otolaryngologists? 
The otolaryngologlcal groups as a Whole'coeatonly send ^ 
two delegates* 

Tell the jury of those two debates If there has been 
any tine when you were one of then? 

X was one of the delegates to the 1949— I 
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It that the fourth meeting In '49? 

It may well be. It was 19^9# held in London, and then 
X was a delegate to the one that was held in Amsterdam, 
Holland, five yeare later—four yeara later—no, X 
think It was five years later, *$4, 

How, Doctor, X would like for you to describe or state 
to the jury what is the pyrif arm sinus or pyriform fossa 
and where is It located, and is so describing. Doctor, 
as vuch as you are able to do, put It In laymen*a 
language so that we can all understand it. 

The pyriform fossa or sinus is a recess'or space, one 
on each side, which is a part of the hrpopharynx and 

-.--j *"■ ■ 

the outer wall isJTormed by the thyroid cartilage, which 
is the cartilage one cenfeel in one's neck, that is 
the Adam's apple.' 'Also thyrohyoid membrane which Is 
below that. The inner wall Is formed by a fold running 
from the epiglottis to the arytenoid, the aryepiglottlc 
fold. 

How let's go back and tell the jury in laymen's language, 
is the outer wall jjf the pyriform fossa the outer wall 
toward the outside of the throat? 

*as, sir. 

And you doctors call that lateral wall?. 


End 3 


Lateral wall. 
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Q And the Inner vall_that you doctor* call medial wall, 

1* that — that i«» while It 1* In the throat — la that 
the outer wall of the larynx? 

A Yes, air* 

<5 So that the inner wall of the pyriform fossa 1* againat 

the outer wall of the larynx, la that a correct statement?] 

A It la formed by the outer wall of the larynx# 

Q All right, Now, where la the pyrifore fossa with respect 

' »• . , . . ... •. *-♦ - 

to the opening of the laryngeal airway? 

A The pyriform sinus Is lateral or to the outer side. 

Q All right, eir. And that Is on both sides, la It? 

A On both aides, yes, sir, 

C You have a right pyriform sinus and a left pyriform sinus?| 

A Yes, sir* 

Q lfov, at the top of the larynx, would you tell the Jury 

<r _ 

what is there? You mentioned aryepiglottie folds and 
arytenoids and epiglottis, all terns that I am afraid 
we are not too familiar with. Tell us what they are and 
where they are located, 

A Oh, I see. Veil, I was going to say the top of the larynx 
really communicates with the food passageway. It la an 
air apace above the larynx. 

Q I am starting at the top of the larynx — 

A Yes. Oh, I see. On each side Is a fold which goes from the 
epiglottis. Now, the epiglottis la In front of the airway, 
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project* some distance above. And the aryepiglottie fold 
Is a fold that runs from the lateral aspect or lateral 
margin out — 

Q Tou aean the outside margin? 

A Yes, air, the outer margin of the epiglottis backward, 

describes a nore or less curved appearance,and terminates 
in the arytenoid. That is why ve call it the aryeplglot-. 
tic fold, because it goes from the arytenoid to the epi¬ 
glottis. 

Q Vhat is the arytenoid? 

A The arytenoid is a cartilage, nore or less triangular 

in shape, that is set upon the cricoid eartllage, that is 
the cartilage below it, and its function is to »o»ve 
towards the nidline, inward, or move laterally, outward, 
and in so doing it.moves the vocal cords belowand the ary_- 
epiglottie folds above. 

Q All right, sir. Kov, when a person is swallowing food or 
drink, swallowing anything, what is the pathway of that : 
food after it gets to the place where the top of the 
larynx normally is? 

A It goes lateral to the epiglottis. 

Q To the sides? 

A Yes, to the side of the epiglottis, into the pyriform 

sinus or sinuses, depending on whether -it goes into both 
or into one only, continues down into the esophagus and 
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Into ths stomach. 


All right • sir. Bov tall the jury, vhen you are availow- 5 

— ’* ’ • - • ' • *■_** 0 } 

ing, vhat happens to the larynx to keep food and drink 

■ i 

from getting *dovn your windpipe? 

In order to prevent food or fluid getting into the airway 
the larynx -during the act of swallowing is elevated. Any¬ 
body who will put his finger In the little notch on the 
Adam’ s apple and then swallows will find that the larynx 
moves up. The larynx is elevated and, at the same time, 
the arytenoids coning into the midline or towards the mld^ 

line -- • ? : 

« 

Poes that mean toward the center? 

* 

Towards the center — Vill bring the vocal cords towards 
the center, they will bring the aryeplglottic folds 
towards the eenter, and then the epiglottis, in addition 
to being elevated, since it moves up with the larynx, it 

. y, * 

also tilts somewhat backward and then food goes on both * 
sides of the epiglottis, enters the pyriform sinuses and “ 
is on its way down through the esophagus into the stomach. 
How, during swallowing Is the larynx — while you are 
swallowing, the process you have lust described, after th< 
larynx is elevated and the epiglottis is tilted, does that 
leave the larynx open or closed? 20i80279S6 
It is closed. :| 

And is that the reason that food and drink doesn’t get in I 


life 







X525 




i 


the larynx? 

A Tec, air. 

Q During this act of avail owing, la the pyriform sinus or 
pyriform fossa open or closed? 

A It Is open. 

<J And la there any place that food or drink can go except 
over the pyriform fossa on Its vay to the esophagus? 

A In a normal larynx that la the only place where It ean 
go* 

Q I am talking now about the pyriform fossa. 

A Yes. Yes. 

Q Insofar as the pyriform — 

A Oh, yes, yea. 

0 Of course, If you had an abnormal larynx, it would go 

r 

into the larynx? 

A ~ It would go Into the airway. 

Q TesV I am talking about -- If It goes In the airway you 
know It, don't you? 

A Should. 

Q All right. What happens when food or drink gets into th 
airway of the larynx, In the cavity of the larynx? 

A Veil, if It gets Into the cavity of the larynx, an Indi- 

tv . 

vidual commonly has a strangling attack and becomes 
purplish because they can't breathe, have a spasm, and 
unless it can be evacuated and the airway re-established, 
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such an individual can asphyxiate. 

Q All right. Kov, let'a nerve over to respiration. In this 
area that ve are talking about, you have described how 
the larynx noves up and out of the way for swallowing. 
Vhat does the larynx do and what happens to the pyrlfora 
fossa when you are inhaling air or amoke or anything you 
night Inhale? 

A During inspiration the vocal eords separate., and when 
they separate the aryepiglottlc fold and the arytenoid 
obviously separate, because that is the only way the 
vocal eords can separate, and that leaves e triangular 
atrvay corresponding to the vocal cords. That Is the . 
norsal airway. And during that the pyriforra einus Is 
completely obliterated by the lateral movement of the 
aryepiglottlc folds and arytenoids. It Is an accepted 
physiological mechanise that nature has provided us 
that the airway either is open or closed and the food 
passageway either is open or closed, but they can't both 
be open at the sane tine. They can't both be open at 
the sane tine* 

Q All right, sir. Sow, when you say that during inhala¬ 
tion or respiration the pyriforn fossa is obliterated, 
what doyou rce&n "obliterated"? 

A Veil, the aryepiglottlc folds and arytenoid move 
laterally and rest against the lateral wall 
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of the hypopharynx. 

Q All right. llov, you say the lateral vail, la this again 
the outside vail? 

A The outer vail, yes. 

Q And when you say hypopharynx» vhat is that? 

A Well, that Is the pharynx In toto represents a funnel 
arrangement, as It were, vhieh terninates below In the 
opening of the esophagus, and the larynx Is placed In 
the anterior part of this funnel, and that leaves this 
space to each side of the larynx and behind the larynx 
vhlch Is sore or less horseshoe-shaped. That is the 
hypopharynx. 

0 And Is this where the pyriform fossa Is located? 

A The pyriforo fossa Is, as it were, the leg of the horse¬ 
shoe on each side. That Is the space on each side, the 
recess on each side. 

Q When you Inhale and the arytenoids and the aryeplglottic 
folds of the larynx go against this lateral or outside 
vail — 

A. Outside vail — 

(} — of the throat in that area — 

A Tes — 

Q — does that have the effect of leaving the pyriform 
fossa open or closed when you are inhaling air? 

A Closed. 
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<5 And if the pyriform fosse — strike that. If you get — 
If you inhaled air town Into your food tract, vhat effect 
vould that have on you? Tou described the other system. 

A Veil, ve vould feel a bit uncomfortable by reason 6f 
distension. 

Q Vhat is distension? 

A Ballooning up. So ve vould prefer not to have that, as 
It necessitates belehlng, and the food passagevay vas 
not designed for the swallowing of air. 

Q Kow, Doctor, let me ask you Whether or not It is possible 
for an individual to intentionally inhale air and swallow 
at the same tine? 

A It vould be difficult to do. You vould have to break 
up a very intense reflex mechanism, and I don’t believe 
one could do it abort of a lot of practice, end probably 
not be able to do it then. 

Q Have you ever known anyone who could do it? 

A Ho, sir. ■ 

Q AH right. Kow, Doctor, vhen you are chewing food and 
somebody slaps you on the back and you get food down in 
your windpipe, or vhen you hiccough and get food down 
your vindpipe, vhat happens then? 

A You have a strangling attack, choking, and it may be very 
serious in that instead of merely coughing and clearing 
your-throat you may have, as I indicated a little vhile 
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ago, a spasm of the larynx, and at times thoseindividuala 
become uneonaelous. 

All right. Are the functions of swallowing and breathing 
antdconlstle functions that cannot normally oeeur at the 
sane time? 

They cannot.' 

All right. It the larynx located In the respiratory 
tract, the larynx? 

It is a part of the respiratory tract. 

And What are the other parts of the respiratory tract 
after you enter the laryngeal cavity? 

Immediately below the larynx la the trachea, then the 
main bronchi and the lobar bronchi, that la the bronchi 
going to the various lobes of the lung. 

Is it correct that the food tract and the respiratory 
tract, while common in your mouth, divide at the upper 
margin of the larynx? 

They are two separate passageways. 

And what Is the food tract from there on? 

The pyriform fossa, esophagus, and the stomach. 

And when you swallow something, is that the pathway that? 
it must take? Q 

i 

It must take that in order to get to the stomach, * 

Does the pyriform fossa have any function at all in § 

H 

respiration? 
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A Kono to ay knowledge, 

Q And does It do anything, to your knowledge, other than 
become closed up? During respiration, I aean* 

A Tea. 

*- 

Q Yes. r 

A TTo, it does nothing to ay knowledge# 

l? All right. flow, la It possible that a person Inhaling 

_ -r 

snoke could have smoke eddying and whirling while lnhal- ^ 
lng moke and depositing natter from the smoke down In the 
pyriform fossa? 

A I don’t think so. _ 

Q And why Is that? 

A Because the pyriform fossa Is not an alr-contalning apace 

during respiration. It is closed, and since It is closed, 

* ■ ^ 

no air can enter it. ~ 

Q And the flow of air that goes through the larynx and down 
into the lung, would you tell the jury how the flow of that 
air Is governed in addition to What you have just stated.© 
A Veil, air entering the lungs during inspiration enters & 

because we are expanding our bellows, our lungs, so It IsrJ 
drawn In by negative pressure. It la drawn In by negative^} 
pressure, and the air propels Itself with adequate rapidity 
to take eare of this negative pressure. It goes over the 
epiglottis, in between the vocal cords into the trachea 
and Into the oaln bronchi and Is distributed to the lungs; 
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ft Now, Doctor, let*e talk about the cells, the epithelial 

- - “ 

cells — they are called lining cells, are they not? 

A Yes, air, 

ft What type of epithelial cells do you have in the respira¬ 
tory traet? 

A Throughout a great part of it, it ia called — so-called 
respiratory epithelium, 
ft how is that described? 

A Weil, it is a columnar ciliated epithelium. 

ft When you say columnar ciliated, Is that sort of oblong or 

... ... * . 

long type cells — 

A With hairline prolongations. 

ft Incidentally, Juet on the true vocal cords, themselves? 

A Z said In great part. Now, the vocal cords are covered by 
a pavement type stratified squamous eplthella. 
ft - Throughout your entire respiratory system, is that the 
- -only place you have squamous cells? 

A Tnat and a part of the eplglottla also has. 
ft I mean after you enter the larynx. 

A Ch, yes, air, that la the only place. 

ft As I understood you, the eplglottla functions also in dl- 

— f 

vidlng the food — 

A Tee. r 

ft — sending it down in swallowing? 

A Yea. 


§ 

g 

N 

8 
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Q So from the laryngeal cavity, from there on, la there 
any place other than the true vocal cords, la there any 
place where you have any columnar ciliated epithelium? 

And when Z talc about eplthellua, X an talking about lining, 
and we are talking about lining cellar 

A Yea, elthor lining or covering. 

Q Now, la there any difference In the cellular atructure 
of the lining or epithelium In the pyriform fossa and 
on down the food tract from the respiratory tract? 

A The pyriform fossa and the remainder of the food passage¬ 
way down to the stomach Is lined or covered by a stratified 
squamous epithelium. 

Q Is that a round and flat type —- 

A Plat, auch like the akin. 

Q Much like the akin, and la that type of eplthellua 
tougher than the columnar ciliated type? 

A Yea, air. 

Q And is that type of epithelium to handle and resist the 
rough foods and things that you drink and that go down 
to your stomach? 

A Z believe that la the Intent of having It specialised In 
that Banner. 

q Now, in the area of the pyriform fossa, in addition to this 
squamous epithelium, are there vuscles and other tissues? 

A Pardon me, X am sorry, I didn't get that. 
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Q Z say, In the pyriform fossa are there muscles and other 
tissues in addition to Just the squamous epithelium? 

A Tee, sir; yea, sir. 

Q And would you describe for the Jury — you said that the 
inside wall of the pyriform fossa was against the outsidej 
wall of the larynx; now, Z would like for you to start 
with the outside, that is, the outside which Is facing the 
pyriform fossa, and what Is the first titf.ng that you have 
there? Describe the wall, in other words. 

A The .wall Is covered by squamous epithelium, and beneath that 
is a loose areolar structure. 

Q A wnat? 

— * - ... 

A A loose areolar structure, which we have under all epi¬ 
thelium surfaces. That is why you can lift your skin from 

the tissues beneath. You have that tissue, and beneath that 

; r ; X- - 

you have in certain areas muscle, In certain areas, cartli 
lage, and that Is about, one might say, the mid-way 
across the wall towards the larynx, 

Q Then go on through. 

A Then on the other side we again have muscle, and If you © 
happen to be at the level of the vocal cords, then you 
would have considerable fibrous tissue, and then inside 
we have in certain areas glandular structure and again the 
lining membrane. 

. - * . * * * ■» 

Q Mow, Doctor, in this same food versus air passage system, las 
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we get on down into the esophagus and as far down as the 
seoond rib, tell the Jury whether or not there is a eommcj. 
wall between the esophagus and the trachea* 

A Yes, sir, the esophagus lies Immediately behind the trac4 

" ' ■ 'm> f 

from Its very beginning until one gets to where the 
trachea bifurcate*. 

Q Vhat do you mean, bifurcates? 

. ■ /*• ’ 

A Divide in a right bronchus going to the right lung and a 

left bronchus going to the left lung. It Is like a tree, 

■ .. . 

the trachea Is the trunk. Now, the tnyik of that tree 
and the eaophagua have a common wall so that when you 

r* * 

enter the esophagus you are Immediately behind the 

* # 

trachea and we have there a party wall Just as we have a 
party wall in the pyriform foBgu and the larynx. 

Q Let me ask you whether or not the existence of the fact 
that in the esophageal area the esophagus and the trachea 
share a party wall and In the area of the pyrifora fossa 
the pyriform fossa and the larynx share a party wall on 
one side, does that make a disease of the esophagus or a 
disease of the pyriform fossa the same as a disease of the 
respiratory tract? 

A No, air. 

■r 

Q Do you consider that cancer of the pyriform fossa and 

cancer of the larynx are the same or separate disease 

* 1 . 

entitles? 
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A Separate disease entities. 

Q Qlve the Jury, Doctor, some of your experience in the 
field of eancer in your area, what the extent of your 
experience ha's been, how long you have been studying it, 
and what you have done In that regard. 

A X began with Dr. Jackson In the diagnosis and treatment 
of cancer, and then continued on in 1930 when X took 
over the department, and X saw Quite a large number of 
patients with cancer at the Jefferaon Hospital. X was 
aleo on the staff of the Philadelphia General Hospital, 

Mi 

whieh la a county-city institution, has a patient popu¬ 
lation of around 2,000, and we saw many, many cases of 
cancer there, and as I indicated, I have_operated on 
about 1200 patients with eancer of the larynx, doing 
either modified or radical procedures, depending upon 
the extent of the lesion. 

■■ v: " r- " ‘ i 

Q All right, now, Doctor, X want to depart for a moment from, 
that particular subject and ask you — 

(DEFENDANT** EXHIBITS ”R” AND *S R WERE HARKED FOR 
IDENTIFICATION.) 

Q Doctor, X neglected to ask you and will now ask you In 
connection with your last statement if you have given 
talks, delivered papers, addresses, written for magazines, 
medical Journals in your profession, so-called scientific 
and learned articles In the area of the specialty and on 
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a 

A 

Q 

A 

Q 

A 

A 

G 

A 


the general subjects that we have been describing? 

Tee, sir. 

Would you tell the jury approximately how many different 
articles or papers or publications you have had on the 
subject of your specialty? 

Covering the entire field, X have written between — 
around 160, 170 papers. 

X will hand you Defendants Exhibit *£** and ask you if 
thia la a liat of scientific contributions which you 
prepared at «y request? 

Tea, air, thia is. 

I call your attention to the fact that* cot oounting 
the subhead8, that you have listed 186, with some of thea 
having subheads. 

Yes. 

Would you tell the Jury about when you started publlcatic 
publishing anything in your field? 

X believe ay first — well, X wrote a paper while X 
was in the N&yy, that was before 1922, and after that 
X believe X started about 192*1. 

And did you continue then writing publications or 
articles for publication down to about 1959? 

Tea, sir. 


n. 


KR, HARDYi X offer in evidence Defendant's 
Exhibit “A". 
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MR. flELDi I object to that as'lmproper. 

Your Honor. It would fee hearsay and it la not — Z have 
no objection to hla saying he has written a lot of 
papers, tout to offer this —- 

MR. HARDYi I don't Intend to read the list to 
the Jury. It la on Qualifications. 

MR. FIELDi Mo, It la not. On a point where 
there le and can toe no cross examination. It la hearaay 
and highly Improper. 

THE COURT: X think the objection will toe 


A 

Q 


sustained. 

MR. HARDYt Give It to me. 

MR. FIELDt I would like to look at It. 

MR. HARDY: The objection was sustained. 

MR. FIELDt Well, you have had'it marked, 
haven * t you7 

-" KK. HARDYt That Is correct. I may have to, 

at some point In my examination, go down through these 
articles asking him If he has written them. 

Mow, Doctor, based upon all the experience that you have 
told us about, do you know the cause of cancer or the 
eauees of cancer? 

Mo, elr* 

Do you know anybody that does? 

MR, FIELD: . I object to that as Improper, Your 
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Honor , whether he knows anybody that does. It would be 

jr. 

absolutely immaterial, whether he knows anybody that does. 
THE COURTt I think he can give his opinion 

on It. 

Q Do you know anybody that.does? 

A Ho, sir. 

Q All right, do you know, with the years of your experience 
the cause or any contributing causes that you as a 
doctor would state apply to cancer of thepyriform fossa? 

A Ho, air. 

Q Has there through the years been research and work done 
with regard to various suspects in this field? 

A Yes, sir. 

Q How, would you tell the Jury,based upon your knowledge, 
what some of the suspects are that you know have been 
investigated in connection with cancer of the pyriform 
fossa or hypoph&rynx where it is located? 

KR, YIELD* I object to what — he asked the 
witness what arc the suspects that have been lnvestl* 
gated. Unless this is also his opinion and la a 
result of his workand investigation, what some person 
at some date may have Investigated as a suspect, would 
be hearsay and would be improper and Z object to It 
for that reason. 

MR. HARDY* I am asking, Tour Honor, the 
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suspects about which Dr. Clerf knows* 


HR. FIELDi X object again to any of the cub- | 

\ 

pects about which he knows. X know that In the paper j 

It says that somebody murdered a a an in Mew York. X ! 

object to It as calling for Improper hearsay* and X 
will continue to object to it unless he confines It to 
suspeots within his experience and based on his opinion 
and based on his knowledge of suspects* not what cone- 
body else knows. 

THE COURT* I believe from the tenor of the 
question* it is based on his own knowledge, 

HR. FIELD* And X object to it not only what 
somebody else says a suspect is* but what he knows 
and suspects. 

THE COURT*' He is testifying as an expert. Be 
can testify as to the basis of his opinion. Of course* 
you may cross examine him on the basis of his opinion. 

MR. FIELD) Yes* sir* and X have no objection 
to hla giving opinion aB to what he *ays_a suspect is 
or he ever believed a suspeot is* but to 'quote somebody 
else as Mr. Hardy first asked him and implied in the 
second question* what are some of the suspects that 
people have believed* that is hearsay and improper. 

MR. HARDY* I didn't ask him to quote anybody* 
Your Honor. 
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i 

NK. FIELDS 1 am not talking about quoting. Z ! 

" w ■ !-- 

aald when he asked hia to say what somebody alee believea, 

NR, HARDY» When he says quote/1 take It that 
le what he ia talking about. I am not talking about 
quoting. The doctor has testified he didn't know what 
caused It. I as asking now back through the years of 
hie experience, the things that he knows that have been 
suspects'. 

NR. FIELDS By him. I object to it unless the 
question is confined to the doctor and on his opinion 
and not merely — 

THE COURT* The objection will be overruled. 
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Q. How, Doctor, will you proceed. 

A. Suspects, in the very beginning we believe that 

probable Infection of the south, dental infection, gun 

% 

Infection, night be a cause, but we were 'never able to 
eupport that thesis. Ve have alwaye suspected hot, 
highly spiced, irritating foods. Ve have suspected— 

; Q. Excuse, me. On those two items, what was'the basisfbr 
thatf Because of contact or otherwiset 
A. Because of contact. — . 

Q. Because of eontact. infection in the south when you 

,1 . ■ 

swallow, would that go over the pyriform fossa? 

X. That would go Into the pyriform fossa. 

Q. And hot, superheated, irritating foods, doea that go 
over tha pyriform fossat 
A. Yes, sir. 

<J. All right, go ahead. 

A. Then injury, notably chemical burns. Ve had a number 

cf patients who had swallowed lye earlier in life and 

had burns in the pyriform f obbb, and that has been 

suspected as a possible—not necessarily cause, but 

a site where cancer might more readily develop. Then 

— % 
injury. Then aloohol. 

Q. Vow, what la the basis for suspecting alcohol? 

X. Veil, that too can be irritating. Then there are 
certain systemic conditions, notably nutritional 
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disturbances, vitamin deficiencies and Iron deficiencies 
exhibited In this Flunner-yinson syndrome, syphilis. 

Q. Incidentally, let ns stop you at that point, Doctor, 

What Is a Kline test? 

A. Zt is one of the tests that is employed in the condition 
of syphilis, 

Q. And shat does a positive Kline test indieateT 

A. Veil, I would suspect that such an Individual sight 
have had syphilis that was incompletely treated, and 
I would of course want that Investigated further. 

Q. All right. Go ahead now, Vhat other suspects do you 
think off 


A . Then there is the question of race. Zt has been shown 

that cancer of the pyriform sinus is mere eossoon In 
Kordie and Anglo-Saxon people than among Latins, and 
this natter of heredity, and under that would come 
constitutional factors, is, I think, a very important 
item among the suspects, 

Q. How, incidentally, in connection with heredity, is 

heredity limited to Just whether your mother and fathe 
had cancer, or doee It go baok further than thatt 
A. Oh, yes, it goes baek touch further then that, 

Q. All right, go ahead, if you have any others. 

A. 1 don't believe I have any nore that I ean think of at 
the moment. 


I 

! 
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Q* All right, air. In this particular area of the pyriform 
fossa, is there any sex ratio or sex difference? 

. " m JF+ 

A. Cancer of the pyriform fossa is sere common among men, 

Q. And what shout In the prea of the postcrleold 
approximately a half an inch away? 

A. Veil, that Is an interesting one night s&y phenomenon, 
because only a very abort distance posterior or behind, 
cancer among wowen Is far nore eoranon, although they 
are beginning to believe now that It la becoming nor* 
Consaon among nan. 

Q. And this region you are tallcing about there, how far 
from the pyriform fossa Is that? 

A. Oh, it Is about two centimeters at the most, 

Q. Hew much is two centimeters? 

A. Veil, two and a half centimeters e$ual an inch. 

Q. - And Is that still in the area of the pyriform fossa but 
-behind the cricoid In the same space? 

A. It Is at the aarne level, but just a little farther back. 

Q. The same level but farther back. It is not in the 

respiratory system, is it? 

A. Ko. 

Q.. It is there in the food traet? 

A. In the food tract, yes, sir, 

Q. How, la there any connection between susceptibility— 
does individual susceptibility play any part in the 
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picturet 

A . That 1 b a situation or a problem that has teen thought 

of much, tut there hasn't been any direct evidence 
brought to bear to' support It. 

Q. ©o yoioonslder virus as a possible suspect? 

/. Virus now seems to be commanding the attention of a 
larger namber of investigators than formerly, and It 
hasn't been proven nor haB It been ruled out. 

Q. Now, with regard to all of these suspects that you 
have mentioned, are you telling the jury'that any one 
of them eauses or contributes to cause any pyriform 
fossa cancer, or are you just stating that they are 
suspects? 

A- So far as I am concerned they are suspects and when 
we are trying to 'find the cause of any disease, be It 
cancer or anything else, one has to round up all the 
suspicious characters and then decide which one is 
guilty. If any of them are, and that Is why Z say they 
are suspeots, nothing more than that. 

Q. Do you consider, in light of your testimony, that the 
eigarette smoke does not ©me In contact with the pyrifo: 
fossa, do you consider that the inhalation of eigarette 
smoke is a suspect for pyriform fosea cancer? . . 

A. X wouldn't consider it such. 

Q. Why? 
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X. Contact la cot Bade between the smoke-bearing air and 
the pyriform fossa. 

Q. Do you consider that other factors, other things that 
you night breatheIn, such aa air pollution, things of 
that kind, are suspect Insofar as the pyrlforn fossa 
la eoneenedt 

X. bo, air, 

Q- Now, Doctor, with regard to Mr. John Rosa's cancer, you 
have, Z believe, at ny request previously studied hie 
Mayo Clinic hospital records, which are Plaintiff's 
Exhibit b3. Have you studied those records? 

X- Yes, eir, X have. 

(DEFENDANT'S EXHIBIT T WAS MARKED FOR IDENTIFICATION.) 

Q. Now, I will hand you Defendant's Exhibit T, being 
the pathology report of Dr. Ferdinand Helwig and I 
will ask you if you haven't also studied that at By 
requestt 

X. X have, air. 

MR. HARDYj And this apparently hasn't been 
offered In evidence. 

X offer In evidence Defendant's Exhibit T, 

Dr. Relwig's report that was referred to In the other 
depositions and identified. 

- THE COURT I Very well. 

(DEPENDANT'S EXHIBIT T WAS RECEIVED IN EVIDENCE.) 
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Q* (By Hr. Hardy) How* 1 hand you a St, Luka*a Hospital 
diagnosis chart si.med by Dr. John Knight* and X aak 
you If you have seen that* 

X. Ho* air* I have not. 

Q. That la Plaintiff 'V Exhibit 47, X will aak you whether 
or not you hava studied the'surgical speclmsn, the 
pictures of the surgical specimen taken from John 
Boss' a throat? ~~ 

A. X have. 

Q. All right. How X will ask you'if you agree with the 
diagnosis shown on Plaintiff'a Exhibit 47 of carcinoma, 
of the left pyriform sinus* upper CBOjtoague? 

A. On the basis of the histologic report* Z certainly 
would agree* yea* air. 

Q. And la that the same* In substance* diagnosis of Dr. 
Belwlg of undifferentiated aeuamous cell eareinane of 
the pyriform sinus? 

X. It is. 

Q. And was that the same diagnosis that was at the Kayo * 
Clinic? 

A. Tee* sir. 

Q. How X would like to ask you* Doctor* to tell the Jury 

whether or not this cancer of the left pyriform fossa ere: 

• * 

got out of the left pyriform fossa and Into the larynx? 

X. Ho* air, . __ 

Q From your observation and study of the records and from 
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your observation of the pictures of the specimen, 
ean you tell the jury whether or not the Internal 
cavity of the larynx appears to be noroai or abnomalt 
A. It looked normal to n, 

THE CCCRTt Ve will have our usual *ld- 
aorning recess at this tine. 

We will be In recess for ten minutes. 

The Court csutions the jury again not to 
diBeuss the ease. In line with the prior Instructions. 

(Recess) 


http://legacy.library.ucsf.ecfiiD(ticbirffFt^fiffl/|!MzMvw.industrydocuments.ucsf.edu/docs/qtxl0001 


2018027980 


15*9 


Bgn 

II?X7S19 


MR. HARDY» Proceed, Your Honor? 

. THE CODRTi Mr. Hardy. 

(By Mr. Hardy) Doctor, Is cancer of the pyriform fossa a 
common disease? 

Ho, sir. 

Speak up loud, nov. 

It is not. 

You stated before the recess that you had operated, 

I believe you said, some 1200 cancers of the larynx. X 
didn’t ask you how many cancers of the larynx as distin¬ 
guished from other sites. How many cancers of the larynx 
itself have you seen in your clinical practice back throuj 
the years, approximately? 

About, possibly, 3,000, 3500, possibly more. 

* - 

Bow, with regard to cancers of the pyriform fossa, about 
how many of those have you seen in your clinical practice' 
1 haven't seen sore than 200* 

How about cancers of the esophagus, the food pipe below 
the pyriform fossa? 

I have seen several thousand, I am sure. 

All right. Bow, Doctor, I was just starting to refer 
to John Ross's cancer, and I want to show you an exhibit 
that has been marked Defendant's Exhibit H and ask you if 
that is an enlarged photograph of the specimen that was 
removed from John Ross’s throat, according to your 
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understanding. 

A It resettles the photography the small photograph, that I 
have seen. 

t 

Q Does It appear to be the sane as the small photograph? 

A I think it is. 

MR. HARDY* I offer in evidence Defendant* s 

Exhibit R, 

THE COURT* It will be admitted. 

(DEFENDART'S EXHIBIT R WAS RECEIVED IN EVIDENCE.) 

Q (By Mr. Sardy) Now, Doctor, could you step down here 
and with this pointer point out — Well, first, tell »e 
what does that photograph show? 

A It shows the larynx and — 

0 Where is the entrance to the larynx? 

i 

A The entrance to the larynx would be behind the epiglottis 

r 

-going in this direction (Indicating). 

0 You-u*e indicating down In the dark area In the center of 
the photograph? 

A Yes, sir. 

Q Where Is the epiglottis? 

A This is the epiglottis here (indicating). 

Q Is that the organ that you stated plays a part in closing 

up the larynx during swallowing? 

A Yes, sir, that has to do with tilting back' (indicating), 
and in that way affording protection to the orifice, the 
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upper orifice, of the larynx* 

Q tfov, vhen you say the upper orifice of the larynx, are you 
talking about the upper opening? 

A The upper opening in contradiction to the lover opening, 
vhioh is below this. 

Q Belov the photograph? 

A Yes. 

Q All right* flow, point out for the Jury the location of 
the aryepiglottic folds at the top of the iarynx or at the 
top of the laryngeal Inlet* 

A I Indicated earlier that the aryepiglottic fold Beans a 
fold that runs from the arytenoid to the epiglottis and 
this is the fold (indicating). That is the aryepiglottic 
fold on this side, the right side. 

Q Show it on the left side. 

A Nov, on the left side it is here (indicating), and then 
ve observe this swelling (indicating), which is in part 
aryepiglottic fold and part arytenoid. That is the one 
on the left side* 

Q All right, now, Doctor, you mentioned the pyriform fossa 
Is the pyriform fossa shown in that photograph? 

A It is not — 

Q I Bean the tissues that form the pyriform fossa. 

A Unfortunately it has been removed. The lining ne-tbrane 

has been removed here (indicating). One can see part of it! 
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on this side (lndlcatlne)» in the depths of vhieh one sees 
the growth. 

Q flow, I would like for you — you mentioned the outside 
vail of the pyriform fossa, which Is the outside vail of 
the throat — 

1 Yes, sir — ■ ™ ' 

<J — In the hypopharynx area, I would like for you to point 
out to the Jury the tissue in that photograph that font* 
the outside or lateral wall of the pyriform fossa on the 
left. 

A It begins here (Indicating), which Is the front part of 
the pyriform fossa, and It continues in this direction 
(indicating). As I say, it Is occupied In great part in 

its lower portion by the growth, so axe cannot demonstrate 

# 

It too well here. 

Q Is the portion of the photograph to the left of where you 
have been pointing that outside wall of the pyriform fossa 
or throat as shown In the specimen? 

A This is the outer wall, yes, sir* 

Q All right, flow, if you would, show the Jury the approxi¬ 
mate outline, with your pointer, of the cancer as it 
appears — veil, strike that. First I should ask you, do 
the cancer involve the outside vail of the throat as yell 

A Yes,, sir. 

Q You say it does? 
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A It does, yes, sir. 

Q All right. Does It also Involve the Inside vail? 

A It does, sir. 

q And vhleh Is Involved to the greater extent as you can . 
observe from the specimen? 

A It is rather difficult to be absolutely certain as to 
vhether there is more of the outer than the Inner vail 
Involved here. It does extend, veil, posteriorly and veil 
down, so that it really Is in close relationship to, If 
not Involving, the orifice of the esophagus. 
q Nov, by "orifice of the esophagus", you are talking about 
the opening of the esophagus? 

A The upper opening of the esophagus. _ 
q All right. So Is It fair to state, then, d o I understand 
you correctly, that'this oancer Involved the outside vail 
of the throat, or pyriform fossa, and the inside vail of ] 
the pyriform fossa, and appears to extend dovn as far as 
the opening of the esophagus? 

A It appears to ba that far dovn, yes, air. 

q All right, sir. Nov, If you vould, you have told the Jury 

In your earlier testimony about how, vhen a person Inhales 
the pyriform fossa are closed. Kov, vould you point out 
the particular pieces of tissue and the organs that do 
this expanding you described in order to close the pyri¬ 
form fossa. 
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A During inspiration the leryiuc open*. That is, the spaee 

between the rocal cord* becomes triangular In shape by 
reason of the .rocal cords separating, and they are separ¬ 
ated because the arytenoids, one here (indicating),and 
one there (indicating), are pulled apart by the muscles 
that pull the arytenoids apart. And when they do that, 
they bring this fold (indicating) outward to the lateral 
vail, and this — 

Q Vait a minute. To -- 

A To the outer vail. 

Q Outer vail of vhat? 

A Of the throat. To the outer vail of the throat. 

Q What does that do, then, on that side vith regard to the 

pyriform fossa? 

A It obliterates the pyriform fossa. 

Q Can any smoke eddy or vhirl down there? 

A Xo, air. 

(> All right. Xov, on the other side shov them vhat happens, 

A Well, it is more difficult to shov here because ve hare 

the growth filling a part of this space and crowding 
things towards the nldllne. But nonetheless, If this 
growth were not present, on inspiration this fold (indi¬ 
cating), and this arytenoid would not be so swollen, 
mores laterally, mores outward, and makes contact with 
this mucous, membrane, which, incidentally, has been 
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placed outward* crowded outward* in this specimen. Its 
normal position is inside this area here (Indicating) 
instead of being crowded way out as it has been moved out* 

Q This Closing operation* Doctor* is it or is it not when 
the aryepiglottic folds* by the expansion and movement of 
the arytenoids, go out to the outer wall of the throat, 
do tissues cone in contact with one another there to 
close the pyriform fossa? 

A Yes, as much as those you would put — if this (indicat¬ 
ing) were the lateral wall of the throat and ve might 
consider this (indicating) as the aryepiglottic fold and 
arytenoid, it moves outward against the outor wall (indi¬ 
cating). 

<2 All right* sir. 

A Moves outward against the outer wall. 

Q Row, if you will Just stay there, Doctor, until I get this 
photograph marked. .. ... 

(DSFS2JDAKT'S EXHIBIT 0 WAS MARKED ?0R IDHKTIFICATIOW,) 

Q (By Mr. Hardy) How* Doctor, I show you a photograph 

' " ’*■ r ' 

which has been narked as Defendant's Exhibit IT, and ask 
you if that is a photograph of John Ross's larynx that you 
previously examined in smaller form with the cartilage 
cut and the larynx open? 

A Yes, sir, I think it Is. 

MR, HARDY t offer in evidence Defendant's ftchiblt M. 
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THE COURT* It will be admitted. 

(DEHEHpAHT'S EXHIBIT U WAS RECEIVED IR EVIDEECE.) 

Q (By Mr. Hardy) Kov I will atfc you, Doctor, If this photo¬ 
graph shows the inside of the larynx cavity of John Ross. 

A Yes, sir. 

Q Would you point out for the iury the location of the true 
cords. 

A This (indicating) Is the left cord and this (indicating) 
is the right cord. This (indicating) is the front part 
of the larynx where the two cords come together in front. 

Q How, for clarity, Doctor, referring again to Exhibit R, 

is the thing that if shown in the center of Exhibit V what 
is down inside the laryngeal opening that you have 
described in Exhibit R, although it is closed there? 

A It is. 

Q How, what is this cartilage that has been cut? 

A Thct ‘Is the signet of the cricoid cartilage. 

Q All right. And where on that photograph is the location 
of the cancer? 

A It is off in the right — in the left pyriform fossa her 
(indicating)• _ 1 

Q * And, Doctor, could you show on that photograph the loea- 

• , p 

N! 

tion within the laryngeal cavity of what you doctors eallCg 
the false cords? 

A The false cords are immediately above the true cords. 
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This (indicating) Is the one on the right side, this 
(Indicating) being a tree cord. This (Indicating) Is the 
one on the left side, this (Indicating) being the tree 
cord. 

Q Nov, this interior of the larynx, vas that — is that, fromj 
your examination and your study of the hospital records, 
normal or does it contain any cancer? 

A All the records indicate that It is normal. 

Q All right. Does it appear that vay to you? 

A It appears that vay to me, yes, sir. 

Q All right, sir. I believe you may taVe the stand again. 

Nov, Doctor, in your opinion, are cancer of the 
pyriform fossa, such as John Boss’s cancer, the same 
disease or different than cancer of the airvay inside the 

r -■ . - ■ ' 

larynx? 

A Well, histologically It might be the sane, but anatomic¬ 
ally it is quite different. 

Q What do you mean "histologically**? 

A Veil, the microscopic appearances under the microscope 
might resemble one pother, but — they might resemble 
one another, yes. 

Q Veil, len’t that also true of eaneer of the colon? 

MR. FIELDt I object to that as leading and 
suggestive, Your Honor. 

MR. HARDY* Excuse me. I vill vithdrav the 
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question. 

0 (By- Mr. Hardy) State whether or not that la also true of 
eaneer at far removed sites, ruch as colon, stomach, If 
many cancers don’t histologically appear the sane? 

A Tes,sir. 1 nay say that cancer of the skin surface and 
cancer of the pyriform fossa and cancer of a vocal cord 
are very difficult to distinguish If one looks only at 
the canoer cells and not at the tissue beneath the cancer. 

Q All right. 

A It Is a squamous cell cancer. 

Q All right, sir. And If you look at cancers in the stom¬ 
ach or in the colon or in the cervix or some place else, 
isn’t it true that — or is it true that, under the 
microscope the cancer cells may look similar? 

A They may look quite alike one another. 

T " V ,* ■ * - 

Q Does that Indicate Or not indicate, or does It indicate, 
anything with respect to the disease and Its causation? 

A No, sir, 

Q It does not indicate anything? 

A It does not indicate anything. 

Q All right. Nov, Doctor, there has been some testimony 

In this case to the effect that at least one doctor 
considers cancer of the pyriform fossa as being a part of 
the larger problem of eaneer of the larynx. ?rom the 
standpoint of causation, behavior and otherwise, do you 
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agree or disagree with that statement? 

A I certainly wouldn't agree with It unless he le speaking 
of cancer in a very broadj general way. It would have to 
be very broad. 


I 
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Q. Are the suspects for cancer of the larynx and cancer 
of the pyriform fosBa the sane or different? 

A. Some of them differ. Others possibly could be the same. 

* 

F ' . 

Q» Mow, based upon your study of the medles! records end 
your examination of the specimen, are you able to de¬ 
termine any cause or contributing eauae of John Boss's 
cancer? 

A. I am not. 

Q. Would you bs able to say that any one of the suspects 
would be applicable to any particular cancer? 

A, I could not, no, sir. 

Q. How, Doctor, if we assume that for many years Mr. Ross, 
from 1933 to 1952, smoked excessively, varying estimates 
on that, but we can agree, X am sure, that he smoked 
excessively, more than two packs a day and sometimes 
ts hi#t m Iter packs a day, will you tell the Jury 
whether or not, based upon your knowledge of the 
anatomy and Its functioning in this area, that 
Inhaled smoke would reach the location of his oancer? 

A. X would not consider it as reaching the area occupied 
by that cancer. 

Q. well, can you state, anatomically and as'you have 
described, that it does or does not? 

A. It does not. 

Q. All right. How, Doctor, if you assume that amount of 
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smoking, would you have an opinion to A reasonable 
medical probability that John Ross's cancer either was 
or was not caused by smoking? 

A. I do have an opinion, yes, sir. 

Q. All right, tell the jury wh&t your opinion Is, 

A . I do not believe that smoking can be considered even 
ae a suspect, much less a cause. 

Q. Vow, Dec tor, there has been, as Z told you, some 

testimony with regard to larynx cancer. *Tc-ll the jury 
what the location of a larynx cancer Is. 

A . A larynx cancer Is a cancer that develops within the 
eavlty of the larynx, and the most common elte Is on 
the vocal cord. 

Q. And la that the pathway of everything you breathe ? 

P - - — ; 

A . Yes. Yes, that Is the airway. 

Q. How, tell the jury whether or not cancer‘of the 

pyrXbra fossa end cancer of the larynx behave the sane? 

A. Cancers generally conform to a certain behavior, yes. 
Veil, what about the malignancy of a larynx cancer as 
compared to a pyriform fossa cancer? 

A. Veil, a pyriform fossa cancer Is considered more 
malignant than a laryngeal cancer. 

Q* Vhat about the cure rate between pyriform fossa 
cancers and larynx cancers? 

A. Veil, the cure rate Is very poor compared with cancer 
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of the larynx. The cure rate of pyriform sinus eaneer 
la very low compared with cancer of the larynx, end 
there la another difference, and that le that pyriform 
elnua eaneer metaatasises earlier than does eaneer of 
the larynx. That can he eo&eldered ae one of the reasons 
possibly why the sure rate le not so good* 

Vhat do you mean by metastaslzet 
Veil, It sprfeds to the lymph nodes In its area very 
often bdbre we even suspect that the patient has a 
eaneer. That may be the first sign. 

So of the type cancer that John Ross had here, in your 
experience whet Is the survival rate <f those who have 
pyriform fossa canctrf 

The statistics vary a great deal. In my personal 
statistics, when I consider all the patients I have 
seen and not all of them were operated on, by any 

___. tj- % 2 

means, possibly my eure rate wouldn't be'more than four 
or five percent, and I may say one of the reasons for 
that Is that X saw many at the Philadelphia General 
Hospital, where the patients coiaaoniy ease la with 
advanced eaneer, they were not good physical risks, 
and we couldn't earry out the surgical treatment that 
one might have among private practice, where the 


patlent#s general condition la better. 

So would you suspect the cure rate In a private 


hospital 
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rather than a general hospital, such as you were In, 
to he higher or lower? 

A. Ob, yea, 

Q. Higher? 

A. Yes. Decidedly so. _ 

Q. Roe, even allowing Tor that. Is the eure rate of 

pyriform fossa cancer a high cure rate or a low cure 
rate? 

A. A very low eure rate. ' 

Q. Now, compare that. If you will, with cancer of the 

larynx. What le the cure rate of cancer of the larynx? 

A. The cure rate of cancer of the larynx of course varies 
in different linlcs hut by and large it varies from 
fifty-five to even as high as sixty-five percent. 

Q. And which cancer is usually discovered more rapidly, 

\ 

cancer of the pyriform fossa or ceneer of the larynx? 

A. Cancer of the larynx la discovered much ^earlier 

because the coimaon symptom In cancer of the larynx Is 
voice disturbance, hoarseness. 

Q. Hew, In esneer of the pyriform fossa do you have 

voice disturbance or hoarseness late in the cancer? 

A. It Is a late sympton. 

Q. Vhat about In larynx? Is it early or late? 

A. Hoarseness Is an early sympton. Is often the first 

symptom. 
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Q. Now, with regard to cancer of the pyriform fossa, 

does that appear In people of any particular age group 
more often than In other age groupst 
X. Veil, it 1 b a disease that la seen In the adult sale 
more often than In the female, and it la commonly after 
the age, we will aey, of 50* There again it varies in 
various statistical studies. 

Q. During the period of your experience from 1922, your 
clinical experience, to 195^# did you observe any 
Increase In the occurrence of cancer of the pyriform 
fossat 

A. X don't think I did, no. 

Q. Now, Doctor, Blnee there has been some refeaertcs in this 
ease to larynx cancer and you were describing the 

“ r ‘ 

dlffesnce, I would ask you if you have an opinion—X 
as leaving pyriform fossa, now, and talking about 
larynx—do you have an opinion to a reasonable medical 
probability, based upon your many years of experience,' 
as to whether or not larynx cancer is or Is not caused 
by smoking cigars or cigarettes as a contributing 
cause? 

X. X have an opinion. 

Q. All right. Tell the Jury what your opinion la, based 
upon those years of experience. 

X. Veil, at most, smoking could be considered as a suspect. 

- j 

i 
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| Q. Do you have an opinion to a reasonable Bedioal 

probability as to whether It does or does not cause 
or contribute to It, out of the suspect area, to a 
reasonable BedleA probability? 

I 

4* X do not believe that It does. 

Q. All right. How, you nentloned that at Boat It eould 
be considered a suspect, ss to larynx eahcerf 

X. Ves, air. 

Q. And we are talking about the inside cavity of the 
i&rynx, is that correct? 

1 • i 

X. Tes, sir. 

Q. How, do you state that based upon the fact that Inhaled 
smoke goes through the larynx or what Is your basis 
for saying that at^nost it would be a suspect? 

X. Veil, obviously the smoke goes through the larynx 

and the vocal cords are a narrow point in the laryngeal 
airway, so that deposition of cnoke particles, or 
whatever it is, should occur lsraediately beyond that. 

But yet there is—as far as X an concerned, there hasn't 
been any increase In eanoer in that area. 

Q. During the period of your clinical experience in 1922 
to 19^5 did you observe any appreciable Increase at all 
in cancer of the Inside of the larynx? 

X. That X cannot answer by yes or no, but X will say this, 
that we are seeing end have In the last 25 years seen 
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store eases of eanoer of the larynx than we did formerly, 
I think that Is In part better diganosis and In part 

it is due to an Increase in the nucber of stale adults 

* - ^ ' 

who are becoming old enough to develop cancer, There 
weren't too aany 50 -year-oldera In 1922, 

Q. Has that been a large Increase, In your experience? 

X. Z would say a moderate increase, 

Q, How, Doctor, on the question of knowledge, and the 
state of nedleal knowledge, I would like to ask you 
whether or not before the year 1952 any organization of 
which you are a Berber or with which you have bean 
connected has taken any position.that eigarette Booking 
causes or is a contributing oause of cancer of the 
pyrlforo fossa? 

X. They hare taken none to my knowledge. 

Q. Secondly X would like to ask you If any of those 
organizations to the very day that you occupy this 
witness stand have ever taken any such position to your 
knowledge? 

X. They have not. 

Q* Hextj at any tine in all these organizations dealing in 
your specialty. Including the American Medical 
Association and all these laryngological societies, 
international and national, has any one of those 
organizations before the year 1952 taken any position 
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with regard to cigarette Booking as being the cause or 
■ cause or a contributing cause Vo cancer of the 
esophagus? 

A. *hey have not, 

Q. Have they taken any clear down to the day you are here? 

A. Hot to ay knowledge. 

Q. Z will ask you whether or not any organisation of which 
you are a menber, or connected with, before the year 
1952 ever has taken any position that cigarette seeking 
is the cause or a cause or a contributing cause of 
cancer of the hypo pharynx, the area in which the 
pyriform fossa Is located? 

A. They have not taken any stand. 

Q. And have they taken any such position clear down to 

f- 

the date of this trial? 

A. They have not. 

Q. Z will ask you whether or not. Doctor, prior to the year 
1952, before 1952, any organization of which you are a 
nenber or with which you are connected ever took any 
position that cigarette smoking was the cause or a 
cause or a contributing cause of eaneer of the larynx? 

A* They have not. 

Q. And have they taken such a position down to the day you 
occupy the witness stand? 

A- Hot to my knowledge. 
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Q* X will ask you whether or not before 1952 ary organisa¬ 
tion of which you are a wcber or with whleh you are 
connected, has at any tine before 1952 taken any position 
with regard to cigarette looking as related to eancer 
of any part -of the whole body? 

A* They have not, 

Q. X will ask you, Doctor, during the yeera that you ware 
the successor to Chevalier Jackson at the Jefferson 
Medical College in Philadelphia, and in all of your 
years of practice as a specialist In this area, and 
with the over 4,000 doctors and 500 specialists that 
you trained, if you have ever taught those doctors and 
those specialists that cigarette sraoklng la the cause 
of cancer at any aite? 

A. X have not, 

KR, HARDYi Tbu nay inquire, 

CROSS-mKDfATION 

81 MR. FIELD* 

Q. Doctor, these nany organizations that Mr, Hardy asked 

you about that you belong to, while the subject is still 
fresh, X wonder if we could call the roll in a little 
deferent fashion. He asked you this long question, 
before the yea* 1952 whether any organization of which ^ 
you are a nember has ever taken a position that smoking 
caused or contributed to cause cancer of' the pyriform 
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fossa, and you stated they have not? 

A. Yes, sir, 

Q> No*, have any of those organizations, those stany 

organizations that”you belong to, before 1932 have they 
ever taken the position that cigarette smoking does 
not cause cancer of the pyriform fossa? 

A, They take no position, 

Q. No position. And since 1952 these jcany organizations 
that he rolled off here, have they ever taken a 
position up to the tine you occupy this chair, to use 
his colorful language, have they ever taken a position 


that cigarette Booking does not cause cancer of the 
pyrifom fossa? 

A. Not to ny knowledge, 

* - •’ , ■ 

Q. And then he broadened it and went out into the laryrs 
end asked you the sane question, end I as not going to 
take up the time of the Jury on it, but the plain faot 
is, isn't It, Doctor, that though they haven't taken a 
position that smoking does cause cancer or contributes 
to cause cancer, they haven't taken a position that it 
does not, isn't that right? 

A. Yes, sir, 

Q. They sinply haven't spoken on it? 

A . ^hey haven't taken a position, 

Q. And usually these socleties that you belong to don't 


$ 


a 
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KB. HARDY* Doctor, speak a little louder. I 
can’t hear you. 

A I think that 1« correct, 

q (Sy Mr. Field) Of course that is correct. So that 

wouldn’t prove anything one vay or the other, would it, 
Doctor? 

KB. HARDY» Just a woraent. I Will object to 
that as arguing with the witness and asking for Ms con¬ 
clusions. He can ask hin what they have done or what they 
usually do, but now for hin to argue hir ease in that 
manner — 


A 

<3 

A 

<3 


THB COURT* Objection sustained. 

MR. HARDY* He knows he has the burden of proof 
and he is trying to shift it. 

MR. FXEtD* O.K. All right, Your Honor. All 

right. 

(3y Mr. Field) We understand each other," don’t we, 

Doctor? Hov, there are organisations, however, national 
and international in scope, that are devoted to an inquiry! 
public health and otherwise, on the causes of cancer, arerj 
there? 

There are, sir. 

Such as the American Cancer Society? 

Yes, sir. 

And the American Cancer Society -- by the way, are you —j 


> 

’t 
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have you ever been an offiear In that society? 

A Ho, air, 

Q Have you ever been on the board of that society? 

* 

A Ko, air. 

Q Do you know the position of the American Cancer Society, 
from your knowledge of cancer — and he went Into the 
whole subject, now, of smoking and cancer any place of 
the body -- do you know the position that” the American 
Cancer Society has taken with respect to smoking being 
a direct causative etiological effect In producing 
cancer in the human body, do you know the position that 
the American Cancer Society has taken on that in the ' 

MR. HARDYi Just a moment, Doctor. 

If the Court please, I will object to that. It 

# *■ ' 

would be admissible'only on the question of notice. 

MR. FISLDi. Well, you went into it, 

MR. HARD?i I confined my cpestion with regard 
to all parts of the body to the time before this man g 
his cancer. 

MR. FIELD* Ho, you didn't. You said up to 
the tine he sits in this very chair. 

MR. HARD?t That is not true. 

MS, FIELD! You used that phrase time and tine 
again. You said, "Doctor, up to the very hour that you 
sit in this chair." 


:sf.etiMid/rir07;; 
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MR, HARDYi Are you through? 

MR. FIELD* Yes, sir, I an through. 

MR. HARDY* All right. I asked him about the 
•ites involved in this case, all the vay up to the time 
he sits in this chair, on the questimof notice, because 
Your Honor ruled that articles pertaining to dust and 
alcohol and syphilis and smoking and everything else 
could be put in on the limited question of notice. On 
the limited question of notice I asked him if before 
1952 /any organization that he vas a member of took a 
position with regard to cancer at any site of the body 
in relation to smoking. With regard to the area on vhieh 
ve are concerned vith causation, causation of the hypo- 
pharynx or pyriform fossa, which Mr. Field has tried to 
run up the hill and down into the larynx. 

MR. FIELD* Oh, Your Honor « 

MR. HARDY* I asked him vith regard to that an$j 
the esophagus vhieh is involved and the larynx, down 
Inside the larynx, because he has brought it into the 
case, clear up to date. 

How, the other is proper only on the question 
notice, and I eo limited it and the record will so shov. 
And this Is merely a guise to try to put Into evidence 
here — once again .to try something besides the case ve 
have. That Is the reason I object to this question. 
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THE COURT* He can ask the counterpart of the 
sane question. 

MR. HARDY* That la correct. 

MR. FIELD* And, Judge, he went into the subject 
MR. HARDY* The counterpart of the sane question 
MR. FIELD* He brought the subject up. 

(By Mr. Field) How, Doctor, that is the fact, isn’t it, 
that the American Cancer Society has taken the position 
on — 

MR. HARDY* Oh, Just a nonent. 

THE COURT* Just a moment. 

MB. HARDY* Just a nonent. 

THE COTJRT* I think it night be. preferable, Mr. 
Field, to ask the question In the sane steps ~ 

MR. FIELD* Yes, sir. All right. 

' THE COURT* -- that Mr. Hardy asked, first on 

tha .question of notice up until 1952. 

MR. FIELD* All right. 

(By Mr. Field) All right, first T will break it down up 
to and including 1950 — 

MR. FIELD* If you will ait down so I can at 
least look at the doctor. 

MR. HARDY* I like to hear these clever comments 
describing ray picturesque language. 

Your Honor, as I understand it, on the question 
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of notice of sites that are not Involved in this case, 

Your Honor'a ruling la that his question must be limited 
to the period prior to 1952. 

MR. FIELD* Ho, the Judge said to take it up 
In the sane order you took it up, And that is vhat 7 
Intend to do, Judge. 

HR. HARDY* And that Is exactly right, and I 
ask that the record be checked to establish the order 
I took It up. 

HR. FIELDi Oh, my goodness, la my cross- 
examination going to be continually obstructed by these 
tactics, Judge? 

THE COURT* I don't mean ordinarily as to the 
order of the different sites. I was referring to the 
order of the examination as far as belbie and up to *52 
and then beyond '52. 

HR. HARDY* All right. Oh the_subjeet matter 
of the direct. ..I 

p (3y Mr. Yield) Hov, Doctor, is it not a fact that by the 
end of the year 1950, vhich vas one full year before 1952, 
that at least nine retrospective studies in at least 
three different countries had found a positive correla¬ 
tion betveen smoking and cancer? Isn't that true from 
your knowledge of this field? 

A What do you mean, may I ask, of a positive correlation? 
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Q I mean a sufficiently strong correlation to list It as 

either a cause or a probable cause or a strong etiological 
factor in the production of cancer, Isn*t It true that 
there vere nine retrospective studies, including TTnited 
States, Britain, Germany and Netherlands, that reached 
that conclusion? 

A I don’t know the number, but I do know there vere some, 

Q Tee, sir. And isn’t it true nov that since 1950 and up 
until the very hour that you occupy that ehair, as counsel 
to veil put — 

MB. HARDY* If the Court please, I think ve 
agreed that after he has been over his comments vith 
regard to the vay I asked ny questions, I vill object to 
this commenting on how I asked my questions and asV his 
own questions. He- is trying to distract attention on some 
humorous sidelight. 


THE COCRTi 

I think he is Just paying you a 

compliment, Hr. Hardy. 

© 


00 

MR. FIELD* 

I thought I vas. © 

tv 

MR. HARDY* 

I am sure he pays no compliments,^ 


© 

Your Honor* 

"00 

(By Mr. Field) * Bp "'to 

the very hour that you occupied that 


chair as defense counsel’s first witness, isn’t it true 
that the relationship —■ since 1950, now — that the rela¬ 
tionship between cancer and smoking has been agreed to as 

* 
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established by the British Ministry of Health, the Med¬ 
ical Research Council of Great Britain, the Uhited States 
Public Health Service, the United States "Study Group on 
Smoking and Health, which included the American Heart 
Association, the American Cancer Society, the national 
Cancer Institute, the national Heart Institute, the 
Rational Cancer Institute of Canada, the World Health 
Organisation, the American Cancer Society, the Nether¬ 
lands Ministry of Health, and most recently the Royal 
College of Surgeons of London," that those"nine publle 
health and official groups in four different countries 
have not agreed in official reports, to your knowledge, 
that smoking is agreed to be and established — have an 
established relationship with cancer? . . 

MR. HARDY.* How, just a moment, Doctor. 

■ I want to object on the first ground, Your 
Honor, that his question — 

Q (By Mr. Yield) I mean cancer in the human body, not Just 
in squirrels or rabbits or ducks, but in the human body, 


as he asked. 

MR. HARDY* Is your question finished? 

MR, FIELD* Yes, sir. 

MR, HARDY* All right. I object first, Your 
Honor, for the reason that counsel has covered a period 
subsequent to the time of Mr. Ross’s cancer on the limit 


1 
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question of to-called notice. 

Secondly, 1 vant to object for the reason that 

counsel did not -- and once ve get past notice — counsel 

* 

did not and cannot point to a single one of those reports 
In vhlch it Is stated as being a causative factor of can¬ 
cer that is involved in this lavsuit or even of the larynx 
that counsel has brought In here, endeavoring to prejudice 
the jury, even the Heart Association, that counsel has 
referred to a study group, vhieh v*s in 1957, vhlch 
specifically said they could reach no conclusions as to 
larynx and never mentioned pyriform fossa. 

MR. FIELD! I object to this as Irrelevant. 

MR. HARDY» This Is — 

MR. FIELDt Ko, wait a minute.' 

MR. HARDtf Just wait till I get through. 

MR. FIELD! Ko. 

v 

MR. HARDY! Kay I finish, Your Honor? 

MR. FIELD! Ko, I vant to object at this tine 
to your jury argument on an irrelevant subject because 
it is admitted I haven't asked him yet about the larynx 
or the pyriform fossa. Wait a minute. I am just tracking 
the very questions he asked vhen he finally spread- 
eagled out and said cancer anyvhere in the body. And 
that Is vhat I am tracking and he doesn't like It now. 

THE COURT* I might state, It Is the opinion of 
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the Court that the question has very little probative 

value, the sane as your question on direct has very little 
probative value. In fact, It has no probative value 
except as testing the qualification of the vltness at 
this point*. 

MR. FIEtDi Sure, 

THE COURT* The Issue of notice is settled as 
of about 1950. But you ashed him questions on direct 
examination, and you brought It up to date, so I think 
the plaintiff should be entitled to ash the counterpart 
of those questions. 

I vas going to instruct the Jury both as to 
your questions on direct and to any questions on cross- 
examination covering that field, they do not relate to th< 
Issue of notice. They only go to test the qualification 
of the witness. 

MR. HARDY* If I may respectfully correct the 
Court and counsel and refer to the. record and stand on 
the record, that the only questions I ashed him bringing 
it up to date were with regard to the pyrlfom fossa, the 
hypopharynx, the esophagus, and the larynx, because he 
called it larynx. That when I ashed hin about eaneer in 
the hunan being, I expressly United it to the period of 
19 — prior to 1952. This, of course « 

And I would llhe also, Your Honor, in that 
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connection to have the privilege of finishing »y objec- | 

tlons without his constant interruptions when T start to 
Bake an objection* If he doesn't like theta, he shuts ae 
up. - 

MR. FIELD* No| all I hope is that I can — 

MR. HARD?* Here we go again* 

MR. FIELD* No, all I hope is l ean cross-examino 

■ * i '«■■■ 

this witness without you getting up to object to every 
question* 

MR. HARDT* I hope that you can, too. 

MR. FIELD* I didn’t object to your every ques- 

... . .. * . . ■ T7 

tion. 

MR, HflRDT* Nov, Tour Honor, the additional 

■■ - i;. 

grounds for my objections! 

He is endeavoring to bring into this, under the 

‘guise of notice, and bringing it down to today positions 

- hi ■ 

that'the American Heart Association might have taken — 

nov, what they have to do with cancer of the pyriform 

fossa he doesn’t show — the position that someone else 

has taken with regard, in many Instances, to cancer of 

the lung, and statistical associations,.vhieh have abso- 

- lutely no relevaney and would have no relevancy, exeept 

confined prior to 19?2. He has, I will say, sneakily 

put in all of these references that specifically in their 

content — and I know.their content « specifically excluded 
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any conclusions ss to larynx or any other sites. They 

are just talking about lung. And they only have statisti¬ 
cal association, which he now wants to try this lawsuit on 
lung cancer. And If Your Honor doesn’t definitively hold 
him to the ease at bar, we will sprnd our ease talking 

.... r-y • ■ 

about lung cancer like we spent his, and that Is the 
ground of my objection. 

MR. FIELD* If the Court please, again Mr. Hardy 
wants to have his cake and eat It all the time. 


rect. 


MR. HARDY* Head the record, if I an not eor- 


MR. FIELD* Please, please, at least be 


courteous, if you can't be anything else in defending this 


company. 


Judge, he wants his cake and eat it. I will 


agree with the Court that this is relevant, as the Court 
has patiently instructed the jury, certainly, time and 
time again, that this Is relevant only on the question of 
notice and, also, as it relates to the doctor's qualifi¬ 
cations. But I am trying,In asdignified fashion as X ean 
in representing my client, to track his questions that he 
asked, and one of them was the Mg broad stemvinder, 

” Doctor, up until the time, the very hour that you occupy 
this chair, have any of these organizations of which you 
are a member taken any position that smoking causes cancer 
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any place In the body?** How, he ha* to lire -- 

MR. HARDY* On that I want to stand, Tour Honor,] 
MR. FIELD* He has to live by that, Judge, 

THE COURT* Just ft moment. X don't recall the 
testimony, whether his question was general to any parts 
of the body or whether it was confined first to the spe- 
elfie sites mentioned, of the larynx, the hypopharynx* 
the pyriform fossa, 

MR, HARDY t Tour Honor, this is what I would 
like torequest the Court, Hr, Field has made ft statement 
that I want the Jury and the Court to see whether It is 
true or false* I want to go back in that transcript 
to where 1 said — 1 first asked about the specifics, as 
Your Honor said, and then vhen It cane to the United 
question of notice^ I saldJ’Rrior to 19?2, have any of 
these organisations with which you are connected made 
any statement with regard to cancer in any part of the 

- ^ .ar — ' 

body?” And I expressly United it to 1952. How, be 
has said X didn't, and X want either to have him con¬ 
firmed or shown to be absolutely wrong right now, 

- • . * r 

MR. FIELD* Judge, can X -- is there some way 
that X can be relieved of the burden of this man — 

MR. HARUYt Just be honest about It, that Is 

all ~ 

MR. FIELD* upsetting my case in this fashioh? 
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THE COURT* Just a wjoraent, gentlemen, ve are 
not getting any place. 

MR. FIEID* Of course not| and I would like to 
be relieved of this burden. 

THE COURT* I don’t recall what the specific 
question was In that regard* May I suggest ve proceed 
and you can go ahead, Mr. Field, and ask on the specific 
sites the sane as Mr. Hardy did, and bring that down to 
date, and the broad fom question vill have to valt on 
examination of the transcript. 

MR. HARDY* Fine. 
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Q Now* Doctor* isn't It true that there are few, if any* 
simple, tingle causes In biology* and that the fact la 
that there Is- most always Instead complex situations 
and environments in which the probability of events 
occurring or having occurred sometimes Increases or 
decreases* according to the factors In the environment* 
Isn’t that true? 

A Vee, sir* it Is. 

ft That Isn't Just true of cancer* It is tnie of most of 
the pathological processes of almost any disease* 

Isn't that correct? 

A Those that have no bacterial cause* I would subscribe 
to that* yes. 

ft Even tuberculosis which has a bacillus — you would 

* ' 1 

even concede that the tubercle bacillus causes tuber- 

* 

eulosis, wouldn't you? 

A Absolutely. 

ft Yet you don’t know* nor does any other medical scientists 
now know Just how the tubercle bacillus breaks down the 
lung tissues* produces cavitation* and so forth* you 
don't know the mechanical process whereby It brings 
about this result* do you? 

A Ho* Z personally don’t. * 

ft And you don't know of any scientist that does* that Is 
•till one of the etiological factors even with such a 
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common disease as tuberculosis, that is not known, 
isn't that true? 


That is true. 

And furthermore we know you know the very interesting 
experience in the past when we are talking about dis¬ 
eases, of the xAlbeck b * b i®» exposed to massive projections 
of tubercle bacillus, and none of them developed tuber¬ 
culosis? 

Yes, 

And we know that people, when you talk about environmental 
factors, etiological factors, people, all of us have 
had exposures of tubercle bacillus and it is in our 
lungs but very few of us develop tuberculosis, isn't 
that true? 

■ -* 

i- i= ’ _ 

That Is true, , _ . 

And why that is is due many times to heredity factors, 
correct? 

Heredity — - 

”*r ■ 

Environmental factors, whether you are raised in the 
slums, whetner you have poor nutrition, and so forth? 

Yes, air. 

But all these factors, these many complex factors 
surrounding the production of disease, for example, in 
the case of tuberculosis, that doesn't prevent you from 
considering that as one of the etiological producing 
causes of the disease, does it? 


lililSH 
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A Well, It la the only etiological factor. Tubercle 
bacillus Is the only oause. 

ft And yet all of us get this bacillus In our lungs but 
few of us develop It, Isn't that right7 

A That is true. 

ft So there Bust be other factors In the production of any 
dlsease f Isn't that right? 

A Yes, air. 

ft Now, what is a carcinogen? 

A Carcinogen is an agent which is capable under given or 
certain conditions of producing cancer. 

Q All right, and ao that we sake no mistake about that, I 
want to write that down, because we do have different 
semantical differences, and Z want to he sure I under¬ 
stand It, carcinogen Beans what again, Doctor? 

A Could I have the reporter read It? 

ft You want to stand on that, all right, certainly, and 
after she reads It If you want to modify it any, you 
■ay. 

A Very well. 

(Answer read by the reporter as follows* 
"ANSWER* Carcinogen is an agent which la capable under 
given or eertaln conditions of producing cancer.") 

ft So would it be fair to say that another way to say what 
you have said is that a carcinogen Is a cancer producing 
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agent? 

A Yes, air, 

Q And that a carcinogen, a known carcinogen, can produce 
and cause cancer under a certain given aet of circua- 
•tancea? 

A Yea, air. 

Q And to that extent you know the cause of cancer, don't 
you? 

A Not specifically. 

Q You Bean the formal genesis? But If any agent reaches 

t 

the dignity of being called by doctors a carcinogen 
though you still don't know the formal genesis, you do 
know that that carcinogen Is the effective producing 
cause of the cancer under given cireunsstances, isn't 
that correct? . . 

MR. HARDY* Just a moment, if the Court please, 
I aa going to object to that question for the reason he 
says if it reachea the dignity of being called by 
doctors. There are all sorts of doctors, and unless 
he confines it to this doctor or a doctor whose opinion 
he respects, Z object to the question as being too 
indefinite for the doctor to give a definitive answer. 

MR. FIELD* Well, he is breaking ne up again. 

MR. HARDY* X want to ask that counsel be 
admonished — 
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NR. FIELD 1 I wrote down the doctor'* own 
definition. He knows he can break up ay trend of thought 
and the Jury's reception of It by repeated objections. 

NR. HARDY 1 I ask he read what be wrote down 
and see what he said. When doctors call it carcinogen. 

It has attained certain dignity. That is not the basis 
of ny objection, what you wrote down. My objection is 
for you to lump doctors as a whole, and some doctor 
that knows nothing about'it, night call anything a 
carcinogen. I object to the question for being indefinite, 
and Z ask that the Court admonish counsel to quit sneakln 5 

j i -x » » 

in his snide remarks when I an asking legal objections. 

When I get up to aake a legal objection, the Court has 

■ • ’ - • • • Jr * ' 

previously advised the Jury that this is, .the right of a 

* — 

lawyer in a court of the United States to make a legal 
objection, and it does not necessarily mean that I an 
endeavoring to interrupt his sinless cross examination 
when he is trying something besides this case. 

KR. FIELD 1 When you sake objections, you sound 
like you are in a Justice Court a?id not In a court of 
the United States. It is highly inproper. 

THE COURTt Just a moment, gentlemen, you 
have a right to make an objection any time you think an 
objection is in order, no question about that. On the 
particular question asked, of course X think great 
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latitude is generally extended on cross examination, 
testing the qualification of the witness. The objection 
is overruled. 

Q Doctor, perhaps you still hays the question) X have 
lost it. 1 aa going to ask the reporter to read It* 
at least to help me and perhaps out of courtesy to you. 

(Question read by the reporter as followst 
"QUESTIONS You mean the formal genesis? But If any 
agent reaches the dignity of being called by doctors a 
carcinogen, though you still don't know the formal 
genesis, you do know that that carcinogen is the effec¬ 
tive producing cause of the cancer under given circum¬ 
stances, Isn't that correct?") 

A If a carcinogen is admitted to be a known cause of 

* - , . -r-.. 

cancer, then I would agree that you are correct. 

W ■ ■ r - 

Q Yes; and there are a number of things that you know 
from yo\r knowledge and reading that are carcinogens* 
aren't there? 

A They are suspects. 

Q No, that have been proven to be. 

A Oh, yes, yes. 

Q Not Just suspects but that have been proven to be 
carcinogens. 

A Yes. 

■— ’ • t 

Q Do you know anything in your reading or knowledge — I 
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will put it the other way. The fact la, alcohol haa 
never been proven to be a carcinogen, haa it, ay any 
acientiflc teat? 

A Vo, It hasn't. It ha* been a auapeot, but not a known 
carcinogen. 

Q Ko; whereaa tobacco -- 

MR, UARXYi Let the doctor finish hia answer. 

KR. FIELDi Read the entire answer back so the 
Jury can have it twice, read the answer back. Z would 
like to hear It. 

(Answer read by the reporter as follows: 

"ANSWER: Vo, it hasn't. It haa been a suspect, but 
not a known carcinogen,") 

Q And, Doctor, the fact of the natter is, tobacco smoke 
condensate or tar'has been, to yourknowledge, from 
your reading, scientifically proved to be a carcinogen 
at least in the case of animals, hasn't it? 

A . In the case of animals, yes. 

Q And whereas alcohol has never been able to be proved 

as a carcinogen even in the case of animals, isn't that 
true? 

A That Is true. 

Q So at least we find common agreement when we talk about 
carcinogens, which you conoede are cancer producing, or 
causing agents under given circumstances, we at least 
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find common agreement that tobacco has been identified, 
and tobacco smoke condensate, has been scientifically 
proved to be a carcinogen In animals, whereas, alcohol 
hasn't even reached that status, isn't that eorrectt 
That is correct. 

Now, Doctor, next, I want to ask you about this particu¬ 
lar type of cancer for a moment — before we come to 
that, what is meant when the language Is used, "etiological 
factor"t 

Well, that has been employed variously,'in the older 
literature, an etiological factor has been, and still is, 
for that matter, considered as the cause; to revert 


back to tuberculosis, the etiological factor there, or 
cause. Is that bacillus In tuberculosis. 
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Q, X want to see If X have got this right* X wanted to 
write that down to eee how such other eonmon agreement 
we could hare. Etiological factor# to X have It# 
in the older literature# and you eaid that even the 
modern literature# for that matter# h&a been used to 
mean a cause* la that correotT 

A* Either "a* cause or "the" eause, 

Q. Either "a" or "the”* well# I guess we eouldnU have 

.. \ a 

anything more simple than that# "a" or "the". New* 

In that connection Hardy asked you* have you ever taught 
that eigerette smoking was the cause of cancer at any 
site# and X believe you said no. 

A . X did* 

Q' But speaking about the older literature and the modem 
literature# to use your language* your teacher was 
Chevalier Jackson? 

A. Yes# air. 

Q. And did you use his text book when In turn you taught 
his students? 

A . His* together with others* 

Q. Yes* So of course "Diseases of the Hose* Throat 

and Rax** Jackson and Jackson* published by Saunders and 
Company* Philadelphia and London* In 19*15# is truly an 
outstanding and leading text on the subject? 

A* Xt is that. 
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Q. And UBed by you to teach students before you retired? 

A. It was, together with others. 

Q, Kow then, specific refereiee to that text. In talking 
about etiological factors, which you have defined to 
&ean, in the older "and modern literature/for that matte?; 
has been used to mean either a cause or the cause, I 
quote to you from his text! 

"The etloiogloal factors of cancer of the 
larynx. Irritation may be of many kinds but aleohol, 
tobacco and vocal abuse ere among the more coosaon 
forma. Syphilis has been mentioned by tome writers 
as an etiolcgic factor, but la now generally believed 
to be of no importance in causing cancer of the larynx," 
I take It then. Doctor, when you never taught, 
aa counsel asked you, that tobacco or cigarette 
smoking was the cause of eancer st any site, that 
you didn't agree and you new don’ttgree with this text 
of your old teacher? 

A. fto, I did not agree because I did not believe that 
there was sufficient evidmee to support a statement 
like that* 

Q. X understand. 

A. After all, he says in this that syphilis is no longer 
considered— 

Q» An etiological factor— 
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A. —an etiological factor, Fevertheleas, if on* goes 
back far enough in the writings of the beginning of 
this century, syphilis and even tuberculosis figured 
ve'ry prominently as possible causes of cancer. 

Q. Yes, Z understand that, I am talking now about 19*5» 

A* X realise that.So fashions and opinions do change with 
the passing of time only. 

Q. Veil, you have never believed thet syphilis caused cancer^ 

A. X have never believed that, nor do X believe that— 

Q. And your old teacher by 19*5 reports that syphilis has 
been mentioned by some writers as an etiological factor 
but Is now generally believed to be of no importance 
In causing cancer of the larynx: So your old teacher 
Joined you in 19*5"in that respeot? 

A. Yes, sir. 

Q. So both you and Chevalier Jackson at least by 19*5 
ruled out syphilis, didn't you? 

A. Veil, we didn't lean too heavily on it. 

Q. You never had leaned heavily on it? But you ruled it 
out long before 19*5 in your com thinking, didn't you? 

A. X did, yes, sir. 

Q. And your teacher ruled out syphilis as being any kind 

of an etlologle factor and of no importance in producing 
eanoer, he ruled that out by 19*5, didn't he? Is that 
correct? 
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i* Tes, sir. 

! Q. Kov, At the eame tine when he ruled syphilis out he in- 
|S eluded smoking and tobacco In en etlologleal factor, 

!i 

!; didn’t he? 


X. Be did* 

Q. In production of cancer of the larynx, and you disagree 
with that? 

X- X disagree with it, 

Q* But you still used his text when you talked to your 
students? 

A. X used his text but X didn’t subscribe to. everything in 
the text. 

Q. Why, of course not. But Hardy brought out one side of 
the coin, X want the Jury to know the whole coin. Xn 
teaching your students you Just didn’t teach then your 
own individual opinions, did you? 

X. Truly. 

Q. You used the standard text, didn’t you? 

X. X used that, X say, among others. 

Q. Yes, sir. And this text has gone Into Its second edition 
since your retirement, hasn’t it? 

X* - It has. 

Q. And it is now in its most modern form, V. B. Saunders 
and Company, Philadelphia and London, 1959. "Diseases 

of ths Bose, Throat and Ear,* and you retired in *54? 

A. irT'5*. - : - - -- --- 
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In this text—and referring now to your epee if lo 
language of what etiological factor Beansi "In older 
and Bodern literature and my weaning, for that natter, 
has been used to mean either 'a* or 'the* sause," 
quoting at page 696, In referring to cancer of the 
larynx, etiology:. ' 

"Irritation 1b certainly an etlologlo factor 
and may be of many kinds, but alcohol, tobacco and vocal ■ 
abuse are among the more oomoon forms." 

I take it that you do not agrye with that* 

Not entirely. 

At least as far as tobacco goes? 

Yes, sir. - - 

And of course you don't agree with It as far as alcohol 

goes, do you? 

I am not so sure that—is this of the larynx or Just 
cancer? 

This is the larynx. 

Yea, I am not ao sure that alcohol would figure very 
prominently as a cause of dancer of the larynx, but 

O 

X would subscribe to it as a definite suspect In cancer 

05 

of the pyriform d-nus. O 

Well, we will oome to that In a minute. ^ 

Yes.But Z may say In passing that I knew Dr. Jackson 
very well end he had a remarkable aversion to tobacco 
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Tll-39* and Alcohol and I would cay it w&b practically fanatical, 

j so that ha believed those two items were responsible 

for many of the ills of the upper air and food passages, 
and none of his staff were influerc ed particularly by 
! his decision in eonnectlon with that. 

! *" •■JJF, 

| Q. O.K. You speak for the other cambers of his stafft 

j . - x, -v 

i A . well, the; all drank and smoked. That X can certify 


Do you still smoke? 

X still smoke moderately. 

- ■ - t ■ 

Moderately, bid you used to smoke heavily? 

Mo, sir. 
bo you inhale? 

Mo, sir. 

r ■ . * m ,\ * • 

Well, in any evant. Doctor—hy the way, have you ever 
inhaled? 

1 ’"■.j 

(Si, accidentally possibly, but not willfully. 

X thought you didn't, and X want to ask you some 
questions about that after lunch, w hen we get into the 

pyriform sinus. Kell, in tiny event, then you say that 

■■ 

these texts of Jackson—X guess the son Isas a 
fanatic too, wasn't het 

Mo, he wasn't, but he didn't participate In the writing 

of anything prior to '58 or *597 

Oh, X ate. But his son wasn't fanatical. It was just 
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X. 

Q. 

x. 

«■ 

x. 

Q. 


X* 


Q. 

X. 

Q. 

x. 


Q* 


hia father? 

So, ha wasn't. 

Zs that correct? 

Hot In that sense. 

That la right, on tobacco? 

Yes, because he used both. 

Because he used both.Veil, Isn't that curious? she 

- • - - 4 

e 

etui wrote the text. "Oncer of the Larynx”, that is what 
I have read to you and it Is signed Chevalier L. Jackson. 
That la the eon, isn't It? 

There are certain aspects of that that one probably 
shouldn't divulge, but X do know that Jackson, Senior, 
wrote practically every bit of that text book, nearly 
every bit of It. 

How could he have'written It In the 1959 revision? 

Kell, It took him about four years to get that completed,] 
That Z knew. 

Yes? 

And It took quite e bit for it finally to get out* As jjj 
a Batter of fact, writing a text book** 

Khan did Senior retire? 

MR. HARDYi Please don't Interrupt his. 

(By Mr. Field) Z beg your pardon, did f interrupt you, 
Doetor? 

Mo. Zt takes quite a long tl&e for e text book after 


.8 
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this, after it is completed end ell the contributors 
have made their contribution/ for it to be published. 

That la one of the reasons why many people don't write 

* 

text books because they are rather ancient when they 
finally appear. But Z do know that practically all of 
this moat recent edition was written by Or. Jackson/ 
Senior. 

Q. Bad you fInishedt 
A. Yes, air, 

Q. Vhen did he retire? 

A. He retired from the clinical practice of laryngology 
and bronchesophagology In about .19*10/ X think/ or *42, 

But that was only from the clinical practice. He still 
was writing while he was confined to the Temple 
University Hospital and that was his last residence 
prior to his death. 

Q. I sa glad to learn that then because 1 had understood 
from Hr. Hardy's direct examination that Chevalier 
Jackson. Senior, had retired in *30 and you took over 
his place, 

A. That was from the Jeffarson Medical College. 

Q. Oh, yes, I see,But then he stayed in active practice 
for many years after that? 

A. He did. He started a clinic at the Temple University 
Hospital, 
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A. 

Q. 

A. 
«- 
A . 
Q. 

Q. 

A. 

Q. 

4. 

Q* 

x. 

Q. 

Q. 

4. 

Q. 


So as eounsel for the Philip Morris Company brought out, 
when he retired from teaching In 1930 he then set up a . 
ellniot j 

Be did. ' 

And worked actively in the clinic ftr how long* 

Z would say about ten years. 

Till 19^0'r 
Yee, air. 

Then how active did he retrain after that? 

Be continued his writings until shortly before his 
demise. 

And that was when? 

Let's see, that was In 19—X am sorry, I can't tell 
you exactly. It was about1959. 

At the age of 93* * - 
93i yes, air. 

And he continued his writings even from retirement* 

Oh, yea, indeed, ^ ^ 

O 

But of course his eon was the one that was active after 

m 

he formally retired, wasn't he* 


Els eon was the one who ran the ellnlc, yes. 

And the father formally retired when* 

I think about 19^. 

T ’ . - 

. . * "■ "1 ; 

Did you want to make a nd», Dootort If you do I will give 
you time to do it. 




£ 


8 


http://legacy.library.ucsf.ecfijD(ticKrirffFt^fiffl/|!MzMvw.industrydocuments.ucsf.edu/docs/qtxl0001 



ni-43* 


BvJ 11 


Z was trying a little arithmetical— 

THE COURT! Gentlemen* Z think we night as 
well atop for the noon recess. 

Keiahera of the Jury* we will be in recess 
until 2 o'clock. Again the Court cautions you not 
to discuss this ease amongst yourselves or with any 
others or listen to any discussion of It or reading 
anything If anything appears In the paper. 

Ve will be In recess until 2 o'clock, 

(Noon Recess) 
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AFTERNOON SESSION. JULY g. 1962 
LOUIS B. CIEH? 

resumed the stand and ‘testified further as follows; 

CIWSS-EXAKjmflOH ' ' 

(Continued) 

BY MR FIELD) - ■ • 

Q lector, I believe it the noon .recess whence left off we 
were talking about Chevalier Jackson,Senior’s retirement. 
Actually*-! eall-blm Senior—bie eon bad a little dif¬ 
ferent Dane; It’s Chevalier L. Jaokson, But I suppose, 
since they were father and son, they were known as 
Senior and Junior? 

A That is right, sir]' T ' v * ,1 ‘" ;: "‘ 1 ®*‘ 

Q And I believe, if I summarise your testimony accurately— 
and to the extent that 1'perhaps inadvertently don’t, 

I am sure counsel will correot'ne if you don’t—I believe 
you testified that Chevalier Jack so Senior, was rather 
a fanatto on the subject" of smoking but that bis son 
wasn’t? ’ yE 

...... ., _ ... Jm 

A Quite right. oc 

Q Io that rlgit? " § 

A Tea, air. I 

* . • J 

Q And bit son, so the jury may 'know 'something about It, vat| 
also greatly distinguished In the field, - wasn’t be? 

A Yes. ‘ ■ Al 
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Vhat? 

Be v&9, yea. 

Your te&cber, by the way, vaa Chevalier Jackson. He was 
really tbe father of oodlcine In this area In America, 
wasn't be? 

In brencbo^esopbagology, yea. 

Internationally known all over tbe world? 

Internationally known, yea, air. 

Probably belonged to these same organisations that counsel 
elicited from you that you belong to? 

He did. 

And oooupylng similar positions of eminence in those 
societies in terms of presidencies and chairmanships? 

Yes, sir. - 

In the congresses am so forth. So I am accurate on It, 
Chevalier Jackson,'Senior, took tbe firm and unequivocal 
position In his books "Larynx and Its Diseases," "Cancer 
of tbe Larynx"--the senior took tbe unequivocal position 
that tobao co-smoking was an etiological factor In"the 

■” - ' “ r : 

production or causing of cancer of tbe larynx, didn't be 

'4t. 

Yes, sir, be did. 


In fsot be taught you, au»ng tbe other students that be 
taught, that it was empyreuoatlc oil from tbe destructive 
distillation of tbe tobacoo when it burned, that Is, tbe 
tobacco tar, that'to bis belief oaused it, didn't be? 
Yes, sir. . _ ~_ 
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A 

Q 

A 


A 

Q 


When you testified to Mr* Hardy on direct examination this 
moraine, on one side of this ooln, that you bad taught 
about 4,000 students during the period that you were 
teaching and that Dr. Jackson retired by reason of age 
In June of 1930 as the bead of the department—but be 
continued on, did be not, both with blaself and bis son, 
la bis clinic until at least 1940, ten years later, didn*tbe? 
He was at tbe Temple University Hospital, yes, sir. 

Were you associated with him in tbe cliniot 
Ho, sir. I was associated with bln In tbe teaching of 
tbe graduate students only, in that they came to my 
clinic for some of their work. 1.' 

Tea. So that when we get right down to It, of the 4,000 
students that you have taught in your lifeties, various 
subjects— 

Yes, sir. 

! 

—use of the bronchoscope, bronchoscoping the lungs, j 
use of tbe esopbagoscope, esophagoscoping the esophagus,j 
looking down in that area, of tbe 4,OCX) students that 
Mr* Hardy brought out on direct examination in tbs 
morning that you have taught in your whole lifetime, 

there were 800 to 900 specialists in the area of tbe 

£■* - 

throat, is that correot? 

Yes, sir. 

And Chevalier Jackson taught those students, too, didn't 
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he? 

A Be did, yea, air. 

* 

Q So ve can see the entire side of tbe coin, they were his 
students, too? 

A They vere bis students, 

Q So these 800 to 900 speolsllsts In tbe larynx that Hardy 

brought out In the morning that you taught Jackson also 
taught, Jackson, father and son? 

A yes, 

Q Jackson, father and son, taught them that tobacoo-saokioj;: 

... „ _ 

vas an etiological fee tor—that means either a cause or 
one of the eauses of cancer of tbe larynx—didn't be? 

MR. HARDY* If the Court please,'with regard 
to Jackson, father and son, while it Is I think perfectly 
proper to use their books as Mr. Field has on cross- 
examination, for Dr. Clerf to be called upon to say vbat 
Dr. Jackson and son taught is calling for hearsay as to 

~ 7 

vbat they did. j 

Q (By Mr. Field) Only if you knov, Bov, be vent into 

the subject shout teaching these students. You do knov 
vbat they tau$at, don’t you? j 

MR. HARDY1 They are not witnesses and haven’t 

been, 

1 

TBS COURT: Just a moment, I think It Is going 
pretty far afield. 


05 

■8 

:05 

:8 

■Al 
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If you don’t feel—’ It*e not of 


Q (By Mr, Field) In any event, you did testify before 

noon recess that the son, Chevalier L. Jackson, equally 
distingushec!— 

A Yes, sir. ...... „ . 

Q —vas not a fanatic on the subject of smoking? 

A He vas not. 

Q Of eourse the father and son bad written other texts, 
but their great treatise entitled Diseases of the Hose, 
Throat and Ear didn't oome out until five years after 
the father, that you called your teacher, the fanatic. 


bad retired, did It, 1945? 


j, A About five years after, yes, sir. 

Q And it vas the sot^ who vas not the fanatic, that vrote 
the section in this text, Chevalier L. Jackson, where 
be said that "Irritation may be of many'kinds, but 
aloobol, tobacco and vocal abuse are among the more 

common forms" vben be vas talking about tbe etiological 

* — . — * 

factors in the eancer of the larynx, wasn't bet 
A Yes, sir. 

Q So on the two treatises in the first edition and tbe 

second, it vas the son, not the faoatio," who vrote this 
into the book, wasn’t it? . 

A That is questionable, in that, as I indicated before 
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luncheon, Dr. Jackson, Senior, did most of the writing 
in which be participated. For example, I was co-author 
with him In eeveral articles myself, and I first read 
those when the; appeared in the literature, yet cy name 
was appended■to them. 

Q Ob, yes, I understand that. Dr. Clerf. But it la 

obvious that in this same book we have been talking about 
when the father wrote the article be signed It himself, 
Chevalier Jackson,"Koninfactive Aoute Iaryngitis*t 

A Yea, air. 

Q But when tbe eon wrote the article,''be* signed it himself, 
didn't be? 

A I question that, as I stated before, in that I am of tbe 
opinion that much pf that material will compare favorably 
with similar chapters in other books. 

Q By. tbe father? 

A “BSfather. 

Q Ob, yes, 1 am certain of it. 

A And 1 am also of tbe opinion that the father wrote a 

goodly number of tbe chapters, notably tbe one that you 
. were referring to, and be put bis son's name at tbe 
bottom of It as being tbe author. 
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Q. You don't know that that was done in this particular 
case, hut even assuming it was done in that particular 

ease. 

A. 1 am willing to concede it. 

Q. You are willing to concede that the son shares the view 
of the father, aren't you? 

A- Yes, X am willing to concede that he share's the view 
of the father Insofar as the writings are concerned, 
hut in practice X don't believe he did. 

Q. Are you saying frtsn that you mean that he' Booked? 

A. X aay in practice X don't believe he shared his father's 

▼lew. 

Q. That smoking was an etiologie factor In cancer of the 
larynx? 

A. Yes, sir. 

Q. hid he ever write anything that indicated that he didn't 
share hie father's view? 

A. Ko, sir. 

Q. So you only have that on oral belief? 

A. Ko, purely a matter that actions speak louder than 

Q. Vhat? That he smoked? 

A* Yea, sir. 

Q. Xs that all? 

As Veil, that— 

Qs la that all. Doctor?_ 
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A. Yes, that la lt» 

Q. The sere fact that he smoked wouldn't indicate that he 
didn't believe his father, would it? He obviously, from 
what you have just said, never toldyou that he didn't 
believe Mb father on that subject? 

A* Mo, be didn't. 

MR. HARDYt If the Court please, 1 think 
counsel la going away beyond the proper use of text 
books to cross-examine the witness. He is asking Dr. 

Clerf to give the subjective beliefs of people who are 
not here. Their beliefs are Illustrated in their writings, 
which he cross-examined with, and it la improper for him 
to ask him what their views were, is calling for hearsay 
and conclusion. 

t • 

THE COURT: Z think It is calling for hearsay 
on his views. But of course all of this type of 
testimony has no probative value, just goes to the 
qualifications of the witness. 

Q. (By Mr. Field) Z think he made it clear. Y 0 u said the 
only thing you based that on was just the fact that he 
eaoked, didn't you? 

A. Tea. J 

Q. And he didn't smoke heavily, did he? 

A. I would consider him a heavy smoker. 

Q. Doctor, these great big blowups that the defense has 
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here of this thing, it. 1 b e rather horrible looking 
thing even In normal alze. Ho*, how such Is this 
enlarged over the area that it actually existed? 

A. I don't know, sir. 

Q. You couldn't even hazard a guess, but youknow it la 
tremendous, don't you? 

A. It Is blown up, there Is no Question about that. 

A* Yes, and of course these tissues which are dated up here, 
the date when these photographs were taken, I asked to 
have this written In here, were taken In i 960 , one 
at the direction of Dr. Ackerman, one of the defense 
doctors, the other of Dr. Farkhill In I960. That Is the 
larynx that was taken out of this nan's throat? 

A. Yes, sir. 

Q. And preserved in a bottle for eight ye&rs^ before this 
work was done. Isn't that right? 

A. If those are the dates, yes. 

Q. Well, those are the dates on here, i 960 , and we know it 
was taken out In *52. 

A. Yes, air. 

Q. How, this specimen, such as it Is, it has.been preserved 
In a bottle there for eight years, one place It has 
been pulled apart, hasn't it?_ The larynx has been 

■ - pulled apart? 

A. After the erloold was sectioned, yes. 
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Q. And the oricold was sectioned, from what you know of 
this case, by Dr. Ackerman, wasn’t ltt 

A . I really don't- know. 

Q. D on't you know who took this block out here? 

A* Well, Z don't know who took that out either, no, I don't 
know. 

Q. Have you had any conferences with the other doctors in 
this case, the other defense doctors? 

A, 1 have had an opportunity to examine the'photographs. 

I have had an opportunity to see the histologic reports 
and I have heard of Dr. Ackerman's diagnosis. I took 
It based on his histologic studies. 

Q. Z guess you didn't get my question, fty question was have 
you had any conferences with the other defense doctors 
in this case? 

A. 1 have been talking to them, yea. 

Q. When? 1 

A. 1 talked to Dr. Ackerman on—Z guess it was laBt 

Thursday, Priday—I don't recall which day it was now. 

Q. Where? 

A. Here In the city. 

Q. Oh, really? And what other defense doctors did you talk 
to on that day, last Thursday or Priday? 

A. Z don't believe 1 talked to anybody else. Z saw Dr. 

Ogura. 
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Q- Vhen? 

A. And X don’t recall whether that was on Thursday or Friday. 

Q« He-is another one of the defense doctors? 

A. Yes, sir. “ 

Q. Have you been in conference with any other of the 
defense doctors other than Ogura and Ackerman? 

HR. HARDY* X object to that for the reason 
he testified he was in conference with Dr. Ackerman and 
he saw Dr. Ogura, misquoting the witness. 

Q. (By Hr. Field) All right, have you been In conference 
with any of the other defense doctors other than Dr. 
Ackerman and Dr. Ogura? 

A . Ho, air* 

Q. Have you seen any 6f the other defense doctors other 
than Dr. Ackerman and Dr. Ogura? 

A. X saw a chap today, X don’t know whether he la a defense 
doctor or not, X don't even know hla name. 

Q. So you wouldn't know whether he is_a defense doctor or 
not? 

A. X wouldn't know whether he is a defence doctor or not. 

Q. So the only conference you ever had with the defense 
dootors was last Thursday or Friday with Dr. Ackerman? 

A. Yes, sir. 

Q. Kever had any conference with him at any other time? 

A* Hot on this case, ho. 
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Q. And did you learn from Dr* Ackerman that he had eut 
thl» out In— 

A * Z wasn't certain who had cut It out. X knew that he 

had taken a section, that he had examined It, and had 
conferred In the diagnosis. 

Q. All right. Row, of eourse this horrible big specimen 

here, thia doesn't begin to show the jury the relation¬ 
ship of this larynx aa It lies In the throat, does Itt 

HR, HARDY: If the Court please, Z will object 
to counsel continually describing this as a horrible, 
big section* He didn't make any objection when we 
offered it in evidence, 

KR. FIKLD 1 J can still describe It— 

HR, HARDY: That is no part of a proper question] 
for him to keep repeatlng"the big horrible specimen." 

KR. 21ELD: You kept talking about bootleg 
whiskey all during this case. You don't mind these, 
terms, 

THE COURT: Gentlemen, let's get on with this 
examination, 

KR, HARDY: Vhat does that have to do with 

this? 

KR, FIELD: The same thing you are doing. . 

KR. HARDY: Vhat does that have to do with thlaj 

caseT 


bup. //injr.ny library 1 msf Pffin(tiiri g!rirffyfhQfl/j!yzl(lvw.industrydocuments.ucsf.edu/docs/qtxl0001 


Sfr08g08T0a 






I 


161 * 


i 


T13-50W 


Q. (£7 Nr, Flol<3) Doctor, this apecimen, auoh as It Is, 
enlarged as It is, this doesn't begin to show us the 
relationship of the larynx as it lies in the throat, 
does it? 

A . Obviously not, because it Is depicted on a flat surface. 

Q* And it doesn't show how it fits in the throat either, 
does it? 

A* Ho, it does not, because the ttooat is not present, 

Q. Yes. Xn the conferences that you had with Dr. Ackerman 
or In the talk that you had with the other defense 
doctor. Dr. Ogura, or In any of the conferences that you 
had with the attorneys for the Philip Norris Company, 
have you gone over any medical charts or anatomical 
charts that would show the relationship of this larynx 
to the rest of the'throatT 

A . Ho, sir. 

Q. All right.Then maybe X can supply one so we can show 
the Jury, Of course anatomical charts are recognized 
methods of teaching, if they are accurately drawn, 
to Illustrate the position end area it occupies in the 
body? 

A* Yes, sir, provided they are not too schematic, 

Q. Why, certainly. Provided they are a<curate, • 

A* Yoj. 

Q* And of aourse you know that Wystrom and Company of 
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Chicago Is the finest maker of anatomical oharts In 

Aaarlea, don't you? You knov that, don't yout 

^ i ■’ 

Well, I an not certain that they are the finest. 


2nd 15 


Veil, one of the bestt 

They do make'some very excellent charts. 


zb la 

ns ro 


Why> aartainly. And of course you used then for years 

. . : - ; y 

before you retired, didn't you, Doctor* 

i iie ' *-'oat 

Oh, X did use thee. 

Yes, Then X want to show you a My a tr oca chart, so that 

str*- ,* * 

we can show the Court and Jury the relationship of this 

i&i30 ‘.OR \ 

pyriform fossa and the larynx as to the tissue. Do you 
see thlst 


Yes, sir. 

■ t 1' s. J 

A. J, NyStrom and Company, publishers* This Isn't any 

^ : ■; ; ie " 

schematic cross-section, that is a very accurate cross- 

.te: -thou* 

section, isn't it, this particular one here? 


X think it la reasonably accurate, 


Vit c 


K' 


s get 


have 
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tago Is the finest Raker of anatomical oharts In 
•ice, don't you? You know that* don't you? 

1, I an not. certain that they are the finest* 

L* one of the bestt 
,■ do nake some very excellent charts, 
certainly. And of course you used them for years 
»re you retired* didn't you* Doctort 
I did use thee. 

, then 1 want to show you a Nyatroo chart* so thst 
tan ahow the Court and Jury the relationship of thia 
Iform fossa and the larynx as to the tissue. Do you 
thlsT 
, air. 

r. Hyatroo and Company* publishers. Thia ian't any 

# ■ .. - 

scatie croas-section, that la a very accurate cross- 
fcion* isn't It, this particular one here* 
link It ia reasohahly accurate. 




00 

3 

8 

■si 
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MR, FIELD: I offer In evidence riate Fo. 7 
fron A. J • Fystron* £ Company, publisher* In Chicago* 1 
vould like leave to have it narked by a paper elip becausej 
1 got It fron the Mayo’s Clinic and I don’t think they 
would want ne to nark up their chart. ‘ 

Will you pap«T-clip an exhibit number on? If 
that Is all right with you, Mr. Hardy. 

MR. HARDY 1 I have no objection to your using 
a paper clip on it. 

(PMIKTIFF'fi EXHIBIT 54 V,\3 MiHXSD FOR XW3ITX7ICATX0JT.) 

MR. HARDY: Dut I will say that the chart has 
not bean properly identified, that although plaintiff 
had already put on his case he had no one identify this 
chart, and for the reason that, unless it is shown by 
someone who can say -that this is an accurate representa¬ 
tion of the anatonical condition that exists in the 
throat, that X object to It on the grounds that It is 
not properly Identified. 

I don’t know why he didn't show' that to his 
doctors. He told ne before the trial he had -- 

MR. FIELDt Judge, I object to all this as 
highly inproper, why I didn’t show it to ny doctors, and 
I a-n going to for once try to stop It. It hasn't anything 
to do with the doctor saying this is an accurate chart* 

THE COURT 1 I don't think it makes any! 
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difference if that is an accurate chart. 

MR. FIELD* The doctor said to. 

THS VITTOSSi I am aorr7, 1 didn’t say it vas 
. accurate. I said It vas reasonably accurate. 

MR. FIELD* Reasonably accurate, yes, sir. 

MR. H4RDT* And In addition I want to point out 
that he Just voluntarily, said, "I got it from Mayo*aT 
What testimony is there to that effect? 

THE C0T7RT* There is no testimony, but it 
doesn* t rake any difference. " 

MR. EATtny* And he complains about my improper 

comments. 

The question is, is it accurately identified 
as being an accurate document? 

THE VirrESSt ^y feeling is that all of these 
charts are constructed for one purpose only, and that 
is to give the student a view of the material or the 
anatomy or whatever your exhibit, and in that sense the 
majority of them aro schematic, I have emphasized that 
before. - 

Q (By Mr. Field) 1 am sure you have. 

A Because I was asked to provide a drawing of the larynx 
and Z said It would be utterly useless, since it would 
be a schematic illustration of the larynx and that la 
all. There is only one thing that I could accept as 
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being — veil, I would tay in evidence, I m stretching 
that a point. But actually, photographs I will accept. 

Oh, veil, certainly, I an not saying that this is John 
Ross's larynx or anything also, 

Ho, no, actual photograph. 

But you do know that this is a reasonably accurate repre¬ 
sentation of a cross-section of this area,'isn't it? 

Isn't that correct? 

I will say it is a reasonable, 

MR. FIELD* All right, I offer in evidence 
Plaintiff's Exhibit and vith particular reference to 
Figure 5, "Horizontal Section of the Mach," 

MR, HARDY* I vould like to state, also, for 
the record, Your Honor, insofar as the exhibit is con- 
cerned, I make no further objection, but on this — I 
do vant to object in the record to the fact that counsel, 
in advance of trial, advised counsel for the defense 
that before offering this chart, vhich he told ne about, J 
he vould let ne observe it out of court, and that this £ 
norning, at his request, ve did that vith the blown-up 3 
photographs in Your Honor's chambers. And I vant, for 3 
the purposes of the record, to show that contrary to that 
agreement he whipped it out here for the first tine, with¬ 
out ever letting oe see it, 

MR. FIELD* That isn't true, either. I told 
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hlo — • ' 

MR. HARDY 1 That i« true to the word. 

MR. HELD* - Well, Judge, I hate to disagree 
factually on something with Mr. Hardy. 1 don't mind 
arguing vlth him, but I hate to say that he Is factually 
wrong. I have to say he Is; maybe I can pull him baeV. 

The thing I was talking about which 1 showed 
his colleagues was a much larger drawing by an artist, 
as X told then, from Kayo's of this area, and I said 
that If I was going to use that I would snow that to then 
ahead of time. X wasn’t referring about the Fystrom 
chart, which, of course, Is a standard chart. 

THE COURT* Veil, the chart la Introduced 

solely for the purpose of information •* 

* 

HE. FIELD! Thet is correct — ... 

THE COURT! — of the general anatomical 
structure of the larynx. 

It will be admitted. .. 

(PLAINTIFF'S EXHIBIT 54 WAS H2C7.I7ED IF EVIDENCE.) 

Q (By Mr. Field) Will you cone over here now, Doctor. And, 
doctor, if you would stand to the other aide so that the 
Jury can see this. 

The pyriform fossa, by definition, Is a space, 

Is it-not? 

A A space or sulcus. 
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Q And vhen It Is called sometimes a sinus, that refers to 
e space, doesn't It? 

A That's right, 

Q So, No, 1, it Is not an organ, is It? 

A It Is notan organ, no, sir, 

Q It is simply a space. And you couldn't even have a 

cancer of a space, but you could have a cancer Involving 
the pyriform sinus, couldn't you? 

A Yes, That Is true, 

<2 Nov, pyriform, by the very definition, means — the 
word "pyriform” means either pear-shaped or pyramidal, 
doesn't it? 

A Yes, sir, _ 

Q And this refers, vhen you talk about the pyriform sinus 

* - 

in the throat, this refers to this pyramidal pear-shaped 
trough that lies at either side of this voice box and at 
the base of the tongue, doesn't It? 

A Hot at the base of the tongue. It is lateral to and 

behind. So it is — it is the base of the tongue if you 
go back far enough, 

Q Yes, that is vhat I want to do. 

A Yes. 

Q And I vant to begin by the Jury looking at this chart 
here. This (indicating) is the tongue, isnt it? 

A Yes, sir. 
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Q And thl* is a hook (indicating) drawn in there to show 
that the tongue Is being pulled down, isn't it? 

A That is right. . 

<3 These are the nolars (indicating), aren't they? 

A Yes, sir. 

Q Of the lover jav as shown? 

A Yes, sir* 

<J Nov, this is sinply a cross-section through the entire 
neck at this level, isn't it? 

A Yes, sir. 

Q In fact, that is the spinal vertebrae there (indicating), 



Isn't it? 

- 

A 

Yes. 


Q 

And the spinal cord? 

0 - 

’ 

A 

That is right. 

■* 

Q 

Kov, this is the vocal 

cords right here (indicating), 


isn't It? 


A 

Yes, sir. 


Q 

And this (indicating) 

is the epiglottis, isn't it? 

A 

Yes, sir. 


<5 

And there Is the base 

of the tongue (indicating), isn 


it? 

., -, 

A 

It is. 



^ And this pear-shaped area or triangular area right there 
(Indicating) that I an outlining — can you all see that? 


http://legacy.library.ucsf.ecfijD(ticKrirffFt^fiffl/|!MzMvw.industrydocuments.ucsf.edu/docs/qtxl0001 


CqftRKnHTO?; 



[ 

T14sU9 


! 


1622 

those two are the pyriforn fossa, aren't they? 

A The pyriforn fossa Is lateral to the larynx. This does 
not participate in the pyriforn fossa. 

<J Oh,.this area up here (indicating) does not participate 
in the — 

A That is a part of the hypopharynx, hut it is not the pyri-| 
form fossa, 

Q So the pyriforn fossa Is right in this area (indicating)? 

A It is lateral to or alongside of. 

Q Yes, This is the gullet right here (indicating), isn’t 
it, or esophagus? 

A Yes, that is the beginning of the esophagus. 

0 Right there (indicating), is that correct? 

A Yes, sir. 

Q And this (indicating) isn’t pyriforn fossa right next to 
the gullet, then, is it? 

A It is the hypopharynx. _ 

C It isn’t pyriform foasa, is it? 

A It is not. 

Q The pyriforn fossa is right here (indicating)? 

A Yes, sir. 

Q Kov, since the pyriforn fossa is a space, it has to be 
bounded, then, by tissue, doesn’t it? 

A Yes, sir. 

Q And what tissue is it that forr.s this (indicating) bour^ajtf 
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<3 

A 

Q 

A 

<3 

A 

Q 

A 


A 

c 


Q 

A 


of the pyriform fossa? 

That is the aryepiglottic fold. 

Is that also the outside of the larynx? _ 

It is the outer boundary of the larynx. 

All right. So that is laryngeal tissue here (indicating) 
Isn't it? ' 

Yes, sir. 

That forns one of the sides of the pyrifom. fossa, Isn’t 
it? 

Yes, sir. — 

Is laryngeal tissue, isn't it? 

Yes, sir. 

And this is vhere John Ross had his eancer, isn't it, 
this laryngeal tissue right here (indicating)? 

JTo, sir. Ro, sir.' .Re had his cancer in.the pyriform 
fossa. 

Yes. But the pyriform fossa is a space. It would hare 
to be tissue, wouldn't it? 

Yes, sir. 


And isn't this outer laryngeal tissue right here (indi-W 

© 

eating)? OP 

Ko, that is — you see, you are pointing to the ryrifojrf^ 

• 00 


fossa — 

Yes, sir — 

— here (indicating). 


© 

V\ 

v\ 
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Q Yes, sir. 

A The larynx la here (indicating). It la on the inside of 
the aryepiglottic fold. 

Q Yea| I understand. 

A The larynx is,on the inside. This grovth la on the out¬ 
side. •_£ 

Q I understand that. But this tissue that forma the bound¬ 
ary of the larynx is laryngeal tissue* Isn’t it, I mean 
the boundary of the pyriform fossa? 

A The inner wall is, yes, 

Q Why, certainly. 

A But the outer wall isn’t. 

Q No, I understand that. Now, the area of John Ross’s 
cancer was in here (indicating), wasn’t it? 

A It was in the pyriform fossa. I can show it better here. 

Q Well, let’s show it on here first, __ 

A Well, It Is difficult to here, because you can’t get 

depth. . . 

Q Yes. 

A But it is below theborder of the aryepiglottic fold 
this space dovn here (indicating). 

Q Well, show the jury’on here where it was.' 

A Well, it is on the outer side of that fold (indicating) 
that ve referred to as being the Inner vail of the cavity 
of the larynx. 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A*. 


And that is laryngeal tissue, isn't it? 

Zt is pharyngeal tissue. 

Yes. : 

Fharyngeal, not laryngeal. 

And called by some laryngeal-pharyngeal tissue, isn't it? 
Ko, They speak of — you see, they speak of this space 
as the 1aryngopharynx or the hypopharynx. 

Those terras are interchangeable? 

Yes, sir. Nov, the hypopharynx or the laryngopharynx eon- 
tains the larynx and it also contains the pyriform sinuses, 
Yes, sir. Nov, those pyriform sinuses are then immediately 
adjacent to the larynx proper, aren't they? 

They are on the outer vail of the larynx. 

Yes, sir, the pyriform sinus. 

Yes, sir. 

On the outer vail of the larynx. Nov, that is also known 


as~the median vail of vhat? 

The outer vail of the larynx is also knovn as the median 
vail of the pyriform sinus. 


W 


And it vas on the median vail of the pyriform sinus that^ 
this man's cancer vas found, vasn't it? 

Part of it. 

Yes, sir. 

Part of it vas on the outer vail and part of it vas at the 


Q0 
O 
N 
00 

o 

3 


junction of the medial and outer vail. 
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Yes, sir. All right.. Nov, when you referred, under the 
questioning of the defense counsel on your direct examina¬ 
tion, to a party wall here — 

Yes* eir. __ 

This party vail doesn't go clear to the celling, so to 
speak, does It? 

No, sir. No, sir. ■Wi I 

And this space that lies, as you have acknowledged, 
that begins almost at the base of the tongue on either 
side, this space is completely open in the throat, isn’t 


It Is open above. 

Yea, sir. 

Yes, sir. ^ 

And, in fact, I are sure you taught your students, did you 
not, Dr. Clerf, that no examination, visual examination, < 
the larynx is complete until you have exa-dned the pyri¬ 
form fossa? 

That is true. 

Yes, sir. 

That is true. 

And, of eourse, that space lying as it does there — yo 
take the pointer. I want to see how veil — I noticed 
Mr. Iierdy'baok here, and I don't object to him being 
here. I Just'want’ to see hov veil that reads back here, 
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that area, because It it quite a ways. 

How, Doctor t Mr. Hardy asked you, and vould 

you polnttothis area of the pyriform fossa where it first 

* 

begins at the base of the tongue? Let*a see how that 
reads here* Ho, no, on the other one where the tongue is. 

A (Indicating)* 

q That is where it begins* Is that virtually the base of 
the tongue? 

A There is a spaee, a depression, here (indicating) in fronl 
of the epiglottis, which we call the valleular, or the ■ 
little valley, and then behind that there is this ligament 
(indicating) which is a ligament running from the epi¬ 
glottis to the lateral wall of the pharynx* Yon can see 
it there (indicating). And then immediately behind that 
is the beginning of the pyriform sinus. 

Q How, there isn't any obstruction between "the base of the 
tongue in that area that you have pointed out and the 
beginning of the pyriform sinus, is there? 

A There is no obstruction, no. 

<3 Ho. The two flow right into the other, don't they, back 
in the throat? 

A There 1$ just a little elevation here (indicating), that 
Is that ligament I speak of — 

Q Just a little hump? 

A It is a little -- yes, it is a slight ridge that is 
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visible on each side. 

Yes. 

As youoan see it right here (Indicating). 

No f _let’s stay on the one to the other side there, Doctor, 
Yes, sir. 

So there is ho obstacle at all, other than this little 
hump or ridge from the base of the tongue, for anything to 
flov right into the pyriform sinus, is there? 

There is nothing, no. 


Either liquid or air, is there? 
No, 


Nov, 1 believe you testified on direct exa-ination in 
response to many, many questions that vhen one inhales 
the vocal cords close — the vocal cords open, and that 
this sinus either obliterates or closes up to s consider¬ 
able extent, is that right? 

Yes, sir. 

Nov, first I vant to ash you, it doesn’t completely 
obliterate in all persons, does it? 

Well, to all intents and purposes it does* There is a ve 
narrow groove. That is why I say this is a schematic 
drawing, because I have never seen a hypopharynx in cross 
section that looked like that. I have never seen this 
offset here (indicating) in any living subject or in any 
post-mortem subject that I have seen. That Is entirely 
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exaggerated. 

Q How, vhen Is the pyriform sinus open? 

A The pyriform sinus Is open when — 

Q That is* completely open, 

A — as widely as one can open it, I would say when you 

say EYEE2, and that is when ve examine the larynx with the 
tongue pulled out, with a mirror there. Ve can see it 
widely open. 

Q Are you vocalising at that point? 

A Yes, sir, 

C; Because you are saying FESKS? , 

A Yes. That is when you bring the two vocal cords closely 

together, and we would like to have then say rniEEh as 

high as they can get it in order to get the maximum approx- 

< * 

imition — 

<5 Yes ~ 

A — of the vocal cords. And then, also, when an individual 
swallows, the larynx closes and the pyriform sinus opens 
sufficiently to allow a bol\is of food to go down. That 
is why I say probably, in answer to your Question, the 
maximum opening of the pyriform sinus would be when one 
pitches the larynx to the highest possible tone, an Y. 

Q All right, flow, would you resume your seat? I don’t want 
to keep you standing. Actually, only attorneys have to 
stand up all the tine vhen talking to the witness. 
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JTov, Dr, Cierf, have you ever rsade any tests, 
either scientific or practical, to determine whether or 
not snoke from cigarettes can get Into the pyrifora sinus 
area on either sido or both? 

A I have not made any tests personally. 

Q Do you know of anybody that has? 

A Tes. 

C Who? ^ 

A Dr. Arthur Proetz has done some experimental vork in that 
field. 

Q Have you beon edvised in your consultations with the 
defendant lawyers, or any of their doctors, that any of 
the defense doctors have made any such tests? 

A Ho, 


i 



if 1 -f ‘ 
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Bow, let's see. You said that you smoked, but you didn't 
inhale? 

Quite right. 

Have you ever tried to lnhalet 

Oh, X have done It several times during my lifetime, 
but X found It undesirable. 

Why? 

Because it makes me couch. 

Irritates your bronchial mucosa? 

X don't know what it is, but It makes me cough. 

You are not able to diagnose your cough, except that 
you do know it is caused by elgaratteat 
By smoke. 

From cigarettes? '- 

Or tobacco, pipe, cigar. As a matter of fact, X don't 
smoke enough elgaretes to know much about them. 

How, the thing X want to come to la this. Since you 
don't inhale, but you say you did inhale, hew long ago 
was It? This may team a little strange, but you bear 
with me. Dr. Clerf • How long ago was it When you first 
tried to learn how to lnhalet When you were young? 

Yes.____^ 

And you do know, don't you, that you can't lnhalt like 
that (demonstrating)? 

That would not only make you eough, but would give you 
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almost a laryngeal spasm, wouldn't ltt 

A* Zt would. 

Q. And when anyone smokes or InhalSB a elgarette you know 
that you first suck on It or drag and pull it into 
your mouth-* 

A. Tea. 

Q. —and your throat area, and you hold it there and then 
you Inhale it after you have got it into your mouth and 

throat, don't youf You know that, don't yout 

* 

A, 1 am not certain just whether I understand that, sir. 

Q. Z will go hack over it. 

A. Yes, please. 

Q. And that is the thing Z want to get to, bscause Kr. 

Hardy asked you so many Questions on direct examination. 
Does this smoke get into the pyriform fossa whan you 
inhale, and you said No, it doesn't, because the 
larynx raises up and—J mean the vocal cords open end 
that elosea up the space when you inhale, but you do 
know that you can't take a cigarette or a cigar and 
pull it in like that (demonstrating) because it would 
put an awful burden on your vocal cords and your lungs, 
wouldn't ltt 

A* If you did it like that, probably would. 

Q* And when you first lesm to inhale you have to first 
learn how to suck or draw or drag the smoke Into your 
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»outh, and then after It gets Into your south and Into 
your throat, then you lue this bellows of your diephrago 
and your lunge to Fill It on down through the larynx, 
don't youT 

A* I an tarry, Z can't—Z wouldn't eay Z can't agree, X 
don't know. X have never visualized myself doing It 
that way. X wsb under the Impression that when people 
Inhale a cigarette they atert Inhaling comparatively 
early In the drawing in of the smoke. Sow, Z may he 
In error about that. 

Q* No, Doctor, I am not denying that, but 1 am Baying If 
you had inhaled all your life, you still can't take a 
cigarette and go (demonstrating), pull it right straight 

down like that, can yout 

+ • 

A. No, not that quickly or not with that much energy. 

Q. Because you know what it would do to your vocal cords— 
you haven't got that much energy? 

4k 

A. X saidno, not with that such energy. 

Q* Well, perhaps that is a little exaggerated. Teaching 
sometimes a little exaggerated. Isn't it? But let's 
say like that (demonstrating). You don't smoke cigarettes 
that way and Inhale that way, do you? 

A. Z am not in a position to answer that yes or no. 

Q. But if It is a fact, and you don't Inhale, If It is a 

fact that in smoking that you first have to suck or draw 
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that amoke from the cigarette Into your mouth end throat 
and hold it there and then when you get the volume 
filled In your mouth and throat* than you pull it down* 

If that la a fact* before those vocal eorda open up* 
the pyriform alnua would he bathed by that amoke that 
you held in your mouth and throat* wouldn't ltf 
I am of the opinion that If you* aa It were* herd this 
amoke Into your mouth-* 

Hot herd It* just auek It in. 

Veil* and than when you aecure enough* you then breathe 
in— 

Tea* air* 

—X would be of the oplnlcn that probably you would block 
off your mouth from the back pert of the throat with 

* w 

your soft palate* We sometimes do that maneuver when 
we want to drink something end when we do that we 
do hold the material in our mouth and the mouth become 
a closed cavity In the back* and then when we are 
ready to swallow* we swallow. How* the same can be 
snld with regard to amoke* If what you aay la true* 
we probably then don't have any interchange of air behind 
the soft palate* the epiglottis* and the base of the 
tongue* until you get a mouthful* and then when you . 
Inhale* then of course the larynx opens widely and the 
amoke descends Into the trachea* 
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Q. But until you inhale the larynx doesn't open widely, 
does itt 

A. If what you say is true, then the larynx Is not opened 
widely, no. It is not opened widely. 

Q. That is the question. The faot of the natter is. 

Doctor, until you actually perform the act of Inhaling 
your larynx isn’t open widely, is itt 

A. Veil, no, not until you Inhale deeply, no, the larynx 
Isn't open widely. 

Q. Of course not. 

A . But the concession that I cannot make or appreciate is 

that you store this tob&oeo smoke in your mouth until 
you feel that you have gotten a load, and then you draw 
It down Into the lung. 

Q. I am not talking about storing, I didn't even mean to 

infer that this is a conscious process of storing smoke, 
I am simply saying to you. Doctor, that when anyone seeks 
to inhale that they cannot Inhale directly from the butt 
and of the cigarette but they first must suck it Into 
their mouth and throat eavity before they begin the 
act of inhalation, that la all I am saying, that that 
is the normal way of dragging on a clgaretta. 

A. Tea. Veil, Z will agree on that. 

Q. And it would .only be a glasseater or smoko freak that 

could take e olgarette end just pull it straight on down 
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(demonstrating)? 

That 1b true. 

And the only thing that you ean think of that would 
prevent that srarice then, before the vooal oord» open 
up, the only thing that you think that could prevent 
that Bsoke from entering the pyriform Binua area would 
be the soft palate? 

Ho, no, I thought we were storing it up in the mouth. 

The soft palate has nothing to do with the pyriform 
minus. 

And of course the soft palate couldn't prevent this 
smoke from filtering down from this open tree 
(indicating) into the pyriform sinus, could it? 

Mo. It was not Involved In this. 

MR. HARDY* Vhat la that last answer? 

The likelihood is that If. as he indicated, one doesn’t 
store the smoke, then the soft palate is non-operative, 
but the larynx la not closed and the larynx la open at 
all tlmea then. j 

i 

I understand, but you did aay awhile ago, Pr.Clerf, and 

if you don’t mind I would like to hold you to It, j 

< 

unless you want to change it, you did aay awhile ago ( 
that it isn't until you start the actual act of inhalatlo 
that the larynx opens up? 

I think you made that statement. 
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HR, HARDY* Yes. 

A. X think you Bade the statement. X didn't subscribe 

to that. X felt that during the act of s m oking smoke is 
not stored anywhere, but it is slowly sucked down into 
the air passageway and the larynx during all of that 
tine is open. 

Q* (By Hr. Field) Let's see if you really believe that. 

A* X an convinced of It. 

Q. Well, let's see if X couldn't change you on it. 

A. Ho. Indeed. 

Q. Would you welcome a little questioning on it? 

A* Indeed. 

Q. Are you saying that when one firBt takes the smoke 

from the end of a cigarette that you are actually using 

+ - 

your bellows, your diaphragn or your lungs, or is that 
' a sucking actT 

A. I an'not certain what It la. 

Q. Yes. X didn't think you were. 

A. But X do maintain that the larynx does not close 

because of any action that may be taking plaee in the 
»outh. 

Q. X understand that, but we will come to that. X suggest 
to you. Doctor, that when the smoker takes smoke into 
his south from the lighted end of a cigarette he first 
sucks or drags it Inf 
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Q. 


A . 

Q. 


x. 

Q. 

A. 





T«i. 

just u you take a straw and suck water up from a soda? 
Yes, sir* 

And you don* t use the bellows of your lungs or your 
dlaphrasB to first pull that smoke Into your oral esvity? 
Don't you agree with that? 

Yes. 

And obviously that is the way you mist smoke, If you 


don't Inhale? 

That Is true* 

How, second, the only thing that would prevent that 
stroke, when you perform that sucking motion, before 
you started to Inhale, the only thing that would 

prevent that asoke from filling this entire cavity 

* • 

Z think you suggested might have been the soft palate? 
Ho, X misunderstood your original statement. But X 
will say this, that when you do your sucking act that 
is purely an action that le produced by the eheeks, the 
tongue, and the floor of the mouth. 

Sure* 


HR. HARDY* Don't Interrupt him. 

(By Mr. field) All right. 

And there are no tlssuea In the pharynx that participate 
in this. Therefore, there Is no smoke goes into the 
back part of the throat overlaying, we will say* the 
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Q. 

I* 

Q. 

X. 

Q. 

x. 

<3. 


X. 


Q- 


X. 

Q. 


X. 

Q. 


larynx. There is no smoke gets In that area* 

Vhen you suck* your llpa come together? 

I agree. 

Where does the smoke go then? 

In your south* 

It isn't going in the area occupied toy the lips? 

It goes into your south. 

Yes* sir* and there is nothing to prevent it when it 
goes into your south to flow back along the tongue 
here into the pyriform fossa? 

There Is noseason why it should go hack* though* because 
that is already occupied by air, you see. 

But doesn't smoke immediately Infiltrate into anyarea— 
Oh* yes* it does to s certain extent. 

Certainly* and that is the point I an coming to* except 
for the air that is already here* before you atart to 
inhale,thia smoke will go in there and fuse or meld 
with that existing air in there* won't it? 

To a limited extent* 

Yes* sir. So the pyriform sinus before you inhale 
is exposed to smoke to that limited extent on your 
belief* isn't It? 

Only the upper pert. 

All right.Knot prevents it from getting beyond the upper 
part? 


00 

S3 

g 

f* 
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A . The euntact of tho lateral wall of the larynx lying in 

eontaot with the pharynx. 

Q. You do than ooncede that to that extent the amok* 
does Invade the pyriform fossa, doesn’t it? 

A* Upper part only. 

Q. How second, even you, I believe, will concede. Doctor, 
that these empyreuoatlc oils that your teaoher used to 
apeak of, or that we oall now a Jays tars— 

A. Y ea, sir. 

Q. —that these things do combine In the sallve of the 

mouth, don't they? 

d% 

A. Yes, sir. 

Q. And we do know, as Counsel has ao well brought out, 

that when you perform the act of swallowing the saliva 
goes right down this trough, doesn't itt 

A. Yeg, air. 

Q. Laden to a certain extent with tobacco tars, if you have 
been smoking? 


A. That la right. 

Q> So as even you have conceded, smoke gets In there 

frequently, and the seeond way, tobacoo tars concentrated 

N 

in the saliva also bathe that area, don't they? jj 

. _ 00 

A* They do. Q 

IS 

Q» But you never made any test to determine or you don't 2 


know how much, do you? 
Mo, sir, Z do not. 
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A 

Q 

A 

Q 


A 

Q 

A 

Q 

A 

<1 


A 

Q 


And one thing oertaln, one thing more. Is It not, 

Dootor, Is that the smoke does infiltrate here and joins] 
the existing air in tbs pyriform fossa area, before you 
inhale) one thing Is oertaln, that that smoke is not 
moving very fast. Is it? 

I don't know. I don't believe it is. 

Vbj, of course not. It vould be merely mixing with 
existing air? 

Tea. Yes. 

And tbe partloles within it, the smoke particles, vould 
have an even greater tendency to precipitate because It 
la alov moving and almost stagnant, wouldn't they? 

Migit. 

K<nn T t that make oomracn sense to you? 

* - 

Veil, yes, it does; If it isn*t in notion, then it would 
precipitate. 

Or if it slowed down it vould precipitate, wouldn't it? 

Yes. 

Whereas where you then inhale aod perform this act, as 
you have put it so well, use the bellows of your 
diaphragm or your lungs to then pull it down your 


M 

S 

00 

c 

N 


windpipe, then tbe smoke speeds up as It passes through® 

O 

tbe larynx, does it? W 

It does. 

Again. And it only slows down till it finally starts 
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eddying and swirling In tbe bronchial tissue, is that 
rl0»t? 

A Right. Yes, air. 

Q By tbe way, do you have a belief that at these areas 
where smoke slows down and eddies and whirls, lit© in 
tbe bronchial tissue—von 1 1 you concede that that causes 
cancer or tends to cause cancer of tbe tissue In that 
area? 

MR, HARDY: Just a mo ent. If the Court please, 
I understood his question to apply to the bronchial 
tissue. 


MR, FIELD: That la oorrect. 

MR. HARDY: 1 understood his leaned lately previous 
questions to apply to tbe pyriform fossa. 

MR. FIELD: That is oorrect. 

MR. HARDY: X object to tbe questtoe with 

I 

regard to tbe bronchial tissue for the reason It Is ! 

outside tbe issues In this ease. 

* 

MR. FIELD: He acknowledges that when It reacbe 
the bronehlal tissues it eddies and whirls. X want to 
show by bln that srpko eddying and swirling in that 
area produces or tends to produce cancer. 

MR. HARDY: My objection Is that this Is a 
pyriform fossa case and X think counsel should stick with 
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the area where the cancer occurs and try the ease on 
the Issue that la here rather than to try aaoke or 
anything else In sooe other area. 

THE COURTt Veil, I think the witness testified 
on direct that In Ms opinion smoking did not cause 
eancer In any part of the body* 

MR. FIELDt I thought he said that. 

MR. BAKDY) That Is not true, if I nay 
respectfully differ. X did not ask bis a thing about 
the lungs. The only Question brought out this nomlng 
was on the question of notion before 1952 with regard 
to any announcements by organizations ;t sheeting eancer 
in any part of the body. And when Hr. Field violently 

disagreed—X had the official transcript run, and It 

* 

shows X did exactly as X said X did, if Your Honor 

eares to look at it. 

——— - 1 * _ _ 

THE COURT) All this questioning goes to the 
qualifications of the witness) It is not probative 
evidence In this case. 

MR. HARDY) That was the only question. 

THE COURT) Of course there Is no Issue in 
this case on bronchial eaooer. 

HR. BARDX) Rone at all. 

MR. FIELD) Correct, Judge. 

MR. HARDYt And X am objecting to trying 
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cancer at all sites except tbe one where tbls nan had 
one* notice before 1952 appears In there tvIce, That 
was only on the notice question, 

TBE C0ITI3 1 Then be asks tbe next question. 

Have you ever taught those doctors and those specialists 
that cigarette cooking Is tbe cause of cancer at any 
site? 

MR, HARD?t On teaching, that is correct. That 
is correct. 

TBE COURT* Veil, I think the question— 

KR. FIEIE* Vhatvas the purpose of that question 
when you asked It? 

KR. HARDY* It speaks for itself. 

THE COURTi The whole question is soraewhat 

* - 

collateral to any of the Issues In the case here. 

KR. FIELD: But it is crosc-exaolnatton, Judge, 
and he did ask tola about it. 

THE COURT* It is cross-examination* You haw 
the right to ask questions to test the qualifications 
of tbe witness. X think the jury bos been Instructed 
before tb&t these types of questions are. not evidence 
in tbe ease and are not to he considered as evidence 
except es testing the qualifles't Ions of the witness. 

You my ask tl» question. 

Q (By Kr. Field) Co you have an answer to that question? 
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_ *«s. 

i 

Would you ulDd giving tbe question again. 1 became I 
Interested In this other discussion and missed It, 
Certainly. Id fairness, let me try to repeat It a 
little differently. 

MR. HASEYt Before you do, let my continuing 
objection go to testimony concerning tbe lungs, stomach, 
other parts of tbe body. Insofar as smoking cigarettes li 
concerned, that my objection continues to that as being 
no contention In tils case and being Irrelevant and ' 
immaterial and prejudicial. 

THE COURT* It might be understood your objec¬ 
tion can be a continuing objeotlon to that line of 
questioning, and any testimony elicited from tbe witness 
In that connection goes only to tbe general qualifica¬ 
tions of tbe witness and is not to be considered as 
probative evidence in this case. 

(By Mr. Field) Doctor, we have gotten along here so 


far that I have lost tbe question n^self. I will put 
it this way. Do you believe that v!.ea stroke slows down,, 
tobacco-laden smoke, smoke that Is laden with tobacco- £jj| 
tar condensates that have volatilized, as your old 
teacher used to put It, tbe product of tbe destructive ^ 
distillation of tbe tobacco, the empyreuraetic oll-^lo 

i 

you believe in tbe dire&s where that tobacco tar slows dowjo, 
eddies and whirls, that that Is likely to produce cancer 


W 
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Id tbe human body? 

MR* HARDY: Just a aoaeot. If the Court please, 
X have to object to this question for tbe mason that 
Mr* Field has translated empyreunatlo oils over to 
tobacco tar. and smoke eddying be has transposed to 
eddying and whirling* There la no evidence as to either 
one of these* X object to It for that further reason* 
TEE COURTt Overruled* 

A X don't believe It would* 

Q (By Hr. Field) And you never have believed that? 

A X never have believed It* 

Q. But at least you concede it Is suspect? 

A It Is a suspect, yes. 

i! Q To you know any stronger suspect on your belief? 

* - 

A Xn t be ■ 

MR. EAHTY: At Vbat area? 

Q (By Mr. Field) Any area that the smoke cooes In 
contact with* 

MR* HARDY: X want to Inquire, Your Honor* The 
question la not elear to os* Is he la this question 
Including tbe cancer of tbepyrlforo fossa, or Is be 
still In the lungs, or where are we? X think tbe 
witness Is entitled to know where be is talking about* 
,3y ttr* 'Field) You Just finished saying that you would 
oonslder tobacco tars as suspect-* 
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A 3 uspect y yea, sir* 

Q —of productive—producing buses oanoer, Is that correct; 

A Tee, sir, 

Q At least you suspect It? 

A Yes, sir* 

Q Though you von*t go so far as to admit tbat It Is aa 

etiological factor or tbat It is a cause or contributing 
cause? 

A It is cot. 

Q At least it is suspect? 

A It Is suspect. 

Q Do you Irnov any suspects or do you bold any suspects any 
stronger than tobacco? 

MR* EAHDYt In vhat area? 

Q (By Mr. Field) Is any area. 

MR. HARTYi I object to tbat then. Your Honor, 
for tbe reason tbe question is too broad to be lotell'jifele 

I 

or capable of answering. If be vasts to as’* about tbe 
lung, tbe larynx, tbe pharynx, any place— 

MR. FIELDi I vould like to cross-examine to 
07 fashion, not tbe vay Mr. Hardy vents n* to examine. 

TBS COURTt He can ask tbe questions of tbe 
vitoess on conditions any vay be, sees fit— 

Q (By Mr. Field) Id tbe areas. Doctor, vbere you at least 
acknowledge that tobacco tars are suspect of causing 
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human cancer, Id those san» areas, do you know any j 

suspect that you regard Id any greater degree than 
tobacco tars In those-sans areas? 

MR, HARDY: Your Honor, Id restating the 
question, the only area that the doctor has said tobaooo 
tar vas suspect vas Id the bronchial tree, and X there* 
fore object to Mr. Field characterizing all of these 
areas. Xf be is going to talk about the ones the doctor 
has designated as suspects, be should so label lt» 

THE COT/HIs X think the doctor has testified to 
that effeot and by reference— 

MR* FIELDS Certainly he can’t shape ny cross- 
examination to his heart's desire. 

MR. HARDY: He Is talking about this case, as 

# - 

a natter of fact, 

MR. FIELDS And X hope X can do It without this • 
continued argument, that X can be relieved of this. 

THE CGUifTs Let's get on with the case. The 
objection is overruled' 

A In th e bronc hi X don't know of anything that I would 
^consMer tnore of a suspect, than— 

Q (By Mr, Field) Tobacc o smoke? 

A —tobacco smoke , In tbe pyriform 3inuo, X would probably 
oons Ider a comb inati on of, let's say, a lcohol, vltaaln 
deficiency, and food deficiency. Tbe reason X say that 
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is that because at one of the hospitals where I was— 
where I was stationed and on the staff of which I was, I 
saw the greater part of my patients with pyriform sinus 
earcioona, and they were alcoholics In large nunhers. 

They suffered from food-deficiency diseases, and Z 
assume—eltboug? we dldn*t test them out—that vitamin 
deficiency goes with food deficiency* 

Q, You didn't write a paper on that, did you? 

A Ho, X didn't. 

Q You have never published on the subject of pyrlfona 
sinus, have you? 

i 

| A X didn't, no, sir. 

I; 

| 

Q, How many articles did the counsel prove you have written' 
MR, HARDY t You have objected to all those. 

MR, FIELD i X didn't object to the number, 

THE COURTI 188. 

A 188. | 

MR. FIELDi I didn't sec a copy of that. Co 
you happen to have another oopy? 

MR. HARDYt 
MR. FIELD l 
like to see it. 

MR. HARDY! 

wants to lot It in evidence. X will be happy to give 
him a copy and let blm have It photographed and take it 
home with him. 


X would again offer It In evidence^ 
X object to It again, hut X would 


X will offer it in evidence if be 
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HR. FIELD* Your Honor, I object to this 
unconscionable demonstration for the jury as Improper, 
as pettifogging, Cf course, I have the right to look At 
Anything that he has narked as an exhibit, And this 
Baking ee object to it, to hi* offering It, because he 
offered it and the Court has already overruled it, ia 
improper and X object tothis demonstration, 

* And now I would like to avail ttys elf of oy 


rights and have counsel hand ne a paper that has been 
marked as a Court exhibit in this case, which I have the 
right to see* 

HR, HARDY* Which has been excluded, Your Honor, 
MR, FIELD: It doesn’t make any difference. It 

is a Court exhibit and I would like to see it. And I wou' 

*■ 

like to have the Court order him to give me a copy of his 
witness's published articles, 

THE COURT* The article has been excluded as 
evidence In the ease, 

MR. FIELD* Correct. 

THE COURT* There is in the case a number of 
articles which the doctor has testified he has written, 
MR. FIELD* And I would like to call on the 
Court to have hln give me a document that he has had 
marked as n exhibit. 

THE COURT* I don't see where it would serve 


d 
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any purpose, Mr. Field. It ie not evidence in the case. 

It has been excluded. 

MR. FIELD* But I vould like to cross-examine 
him from it. 

THE COURT* He vasn’t allowed to testify about 
it except as to the number. 

MR. FIELD* No, sir, that la correct. But I 
vould like to call on Mr. — have the Court call on Mr. 
Hardy to hand me the exhibit that he had marked. 

THE COURT* Ho, it it — 

MR. FIELD* I would like to request the Court 
to do that. 

THE COURT* It has been excluded as evidence in 
the case. I think you should proceed with your cross- 
examination. 

MR. FIELD* Tou mean you are overruling my 

request? 

THE COURT* Yes. 

MR. FIELD* All right. 

Q (By Mr. Field) Doctor, do you have a copy of this list of 
articles? 

A No, I do not, sir. 

. 

Q It totaled hov many? 

A A hundred eighty-eight, so I understand. 

Q And of all your published works, you have never published 

_- : -- ---— 
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anything specifically on the pyriform fossa or cancer of 
the pyriform fossa, have you? • 

A Hot as an article on the pyriform sinus, 

Q Wo,. 

A I have incorporated that In sane of my other reported 

cases of cancer that were treated surgically* hut that is 
all, 

q How long ago was that? When Is the last reference that 
you mad# In your work to cancer of the pyriform sinus? 

A It might be »5V, possibly •53| I sn not certain about that, 
But that vas purely a matter of surgical results, was all, 

Q Yes. And the fact Is, in these pyriform sinus eases that 
, you testified to on direct examination that you said you 
had seen — 

A Yes, Sir — 

p — you didn't keep any record of smoking histories, did 
you? 

A Kot detailed record, no, sir, 

C I mean any record, period. You didn* t make any inquiry 
about smoking habits in those cases, did you? 

A Oh, I think we did in the majority of them, yea, 

Q Why? 

A We routinely do that because — ve routinely do that to 

check on all question of suspects etlologically considered 
from a — 
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Q I thought you said that you didn’t suspect smoking? 

A Wall, ve do that routinely In all patients, no natter What 
the disease Is* When the patient cones In, ve take a 
history* We don't wake the diagnosis first* Ve take the 
history first* Then ve examine the patient and ve may 
find he has carcinoma of a pyrifors sinus, so ve don't 
delete any of our history* That Is a part of the record, 
you see, that Is a part of the record. 

Q Have you ever nade any study of the evoking habits of your 
patients that had pyriform sinus cancer? 

A Ko, not in detail* 

<3 I didn't think so. Hew, Doctor, you do concede that 

tobacco — though you won't — strike that* You will not 
eoncede, will you, that tobacco Is a chief or principal or 
even any etiological factor in the production of cancer 
of the larynx, will you? 

A I do not concede It* 

Q But you do regard it as at least the chief suspect, don't 
you? 

A X would consider It as the chief suspect in cancer of the 
bronchus* 

Q X said the larynx. 

A But not in the larynx. 

Q And do you consider it a suspect at all? 

A I would consider it a suspect, but not a chief suspect. 
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Is there any other etiological factor — I mean any other 

factor that you suspect that la any stronger than tobacco 

in the larynx, tobacco snoke? 

Veil| the fact that eaneer of a vocal cord commonly 
occurs at the Junction of the middle end anterior thlrds f 
and In view of the fact, also, that vocal nodules commonly 
occur in that area, there have been those of us Vho 
believe that vocal abuse or excessive vocal use might be 
a definite consideration. 

Do you consider that any stronger than tobacco? 

1 would consider It stronger than tobacco. 

Vo v, other than the vocal cords, you will concede that 
tobaeco is your chief suspect in the larynx area* won’t 
you? 

Sot In the larynx area* because that la the common site of 

cancer In the larynx. 

-- 

Well, but my goodness* not even 50 per cent of cancers 
of the larynx are cancer of the vocal cords, by your 
definition, are they? 

Tic, indeed, t disagree there. About 65 pnr cent of ny 
cases appeared as cancers of the larynx. 

That were vocal cords? 

Vocal cord. 

All right, nov, vhat about the other V5 per cent of 
cancers of the larynx on your cases, tobacco -- 
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A Thlrty^five per cent* 

Q I beg your pardon? 

k Thirty-five per cent* 

Q Tobacco was the chief euspeet in those, wasn’t it? 

A I don't think so. I don't think it vac the chief suspect. 
I don’t know what suspects were there* There were to »any 
of then that slight be considered that I wouldn't be able 
to put wy finger on any one of then as a chief suspect* 

Q Veil, principal, then* 

A Well, principal, either way, either way. 

0 All right, Doctor, you will concede, will yon not, that 
your view and your refusal to regard moving as an etio¬ 
logical factor is a majority — a minority view among 

clinicians and physicians, isn't it? 

* - . ■ 

MR. HARD?! Just a moment. Refusal to regard 
it as an etiological factor in what? 

MR. FIELD* The production of cancer in the 
human body. 

MR. HARD?! Your Honor, then, 1 will object to 
the question because that Includes cancer of the skin — 

MR. FIELD* Why, certainly — 

MR. HARD?* — and cancer of the colon and 
everything else, and there hasn't even been any testimony 
on the other* 

MR. FIELD* He talked about cancer of the human 
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body. 


(By Hr. Field) You testified on direct examination that 
you dldn’t believe that smoking caused cancer in the hue* 


body? 


MR. HARDY* That la not correct. He wasn't 


asked that question, I shoved Your Honor the transcript 
a nosent ago, and that is another misquotation, 

THE COURT* He apparently vasn't asked that 
question. Why don't you ask him, Hr. Field, as pertalnlm 
to the larynx. 

MR. FIELD* All right, 

(By Mr. Field) The fact is, Doctor, you von't even con¬ 
cede that smoking produces cancer anywhere In the human 
body, will you? 

0 ■ 

That is correct. 

Is that right? 

That is correct. 

Your view, you will also agree, won't you, is a minority 
view with raspect to the views of clinicians and physl- 

i 

clans, Isn't It? j 

X don't concede that, X von't concede that, not at all, ! 

( 

What? ; 

i 

Ho, indeed, X von't concede that, I 

You feel most clinicians and physicians feel otherwise? 

X think so. 
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You do? 

I think *o. The reason, if I nay say so — 

Yes, sir — 

* 

— I don't considtr tobacco as s very prominent — I will 
put it this way. The reason Z won't consider tobacco as 
the cause of cancer is because there is no experimental 
evidence in the human species to support that contention. 
It Is admittedly true that the use of tars on nice have 
produced cancer. 

Tobacco tars? 

Tobacco tars on nice have produced cancers, but I can 
conceive of no human being’vho would ingest into his- systc 
ths amount of tar in a short space of tire that ie equiv¬ 
alent to what Is employed on the back of a rouse. So 
that I don't think'we can accept that as adequate evident 
I will accept that tar does produce cancer in Rice, but 
the dose used is rather large. 

Dr. Clerf, perhaps you misunderstood ne. I wasn't askini 
your view* I was asking you if it isn't a fact that wo*' 
the majority, of clinicians and physicians today dealing 
with this subject, that they believe that smoking pro¬ 
duces cancer In the human body In some places. 

MR. HARDY* I object to that as being repeti¬ 
tious, Your Honor. 

(Hy Mr. Pield) Won't you agree with that? 





1 65B 


n ?»66 


MR. HARD?* He completely answered that ques- 


tlon. 


MR, FIELD* Ho, he didn't. 

MR, HARD?* He tald he vouldn* t concede that. 
MR. FIELD* Ho, he talked about his own view. 
MR. HARDY* I vill object to it as being repe¬ 
titious and, also, calling on hi* for the opinion of 
others, as hearsay. 


THE COURT 1 It is calling on him for the opinion! 


of others. 

I think he did ansver the question. 

(3y Mr. Field) Ry the way, the cancer in this area where 
Mr. Ross had it is a fast-growing cancer, isn't it? 

Fairl 7 rapidly, yea. 

f - 

And have you any estiicate frees your experience, you said 
you have had 200 cases of it, how fast-growing is it? 

It Is difficult to say. 

Yes, I know, tout within limits. 

There have been some studies toeing carried out now that 
indicate that, probably, cancer grows more slowly than 
we thought it did, and — 

I am talking about this area. 

Tea. I am referring to this area, or cancer anywhere, 
for that matter,' in that they say it grows much more 
slowly than we believed it did. And if that la true, then 
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this career has been present considerably longer than Z 
thought It vould have been present. Of course, Z dldn* t 
see the original tumor and that sort of thing, so Z am 
not In a position to Indicate how long he night have had 
it. 

<J Yes, Veil, then, are you saying that you really don't 
know, Doctor? 

A Veil, yes, I don't know. 

Q But, generally speaking, vhat Is the experience on how 
fast-growing cancer of the pyriform -- 

A Veil, It grows more rapidly than a laryngeal cancer does, 
we believe* 

Q And that means vhat? Xore rapidly, you see, Is a eorrpar- 
atlve term, 

* 

A Yes, It Is relative. 

Q Relativity doesn't — 

1 Z have had laryngeal cancers that I knew had been in 
existence for as long as eleven years and I still was 
able to cure the patient* That, of course, Is not the 
rule, 

Q Veil, you Just finished saying pyriform fossa was faster- 
growing than laryngeal. Z am asking you about pyriform 
fossa* 

* i , 

A Co that Is the longest I have had in* the larynx. Row, in 
pyriform sinus cancers, they may last as long as four and 
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five yuri, 

C That Is the outer limits? 

A Tea. Yog, So I vould think, yea* 

0 And the period eould he such shorter than that* 

A Oh, It eould he shorter* 

0 Yes* 

1 

A It depends upon vhat you consider as the termination of 
the period, If that is — 

Q Yes, And, of courso, also, it vould depend upon the 
susceptibility of the Individual? 

A Kany factors enter into it, 

0 And the type of carcinogenic agent' it had been exposed to? 

A I knov nothing about that* I don’t knov as that determ¬ 

ines rapidity. I think the one thing that determines 
rapidity la inherent in the patient* I think that is as 
' far as ve can go there* 

Q "'--VoAldn't a strong carcinogen have a greater tendency 

* 

to produce cancer (picker In a susceptible person? 

A It night. Ve don't know much about the strength of 

oarcinogens. By that I mean vhat is the dote of a ear 
clnogen? Ve don't knov, 

Q Oh, you do vlth certain carcinogens, I an sure* 

A I an not certain that ve know exactly vhat is — when it 
is carcinogenic. In other words, vhat Is the dose? Vill 
a minute dose produce a cancer or must you give It in a 
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•nail doc* over a long period of time or vlll the Aggre¬ 
gate of a dozen small doses given all at one tine produce 
it? 

Q Oh, yes, of course, doctor, but you do recognize that 
there are strong carcinogens and weak carcinogens, don't 
you? 

A Well, that Is true. But vhen It comes to dosage, I don't 
think ve have ever measured the doses in the human species 
That Is what I an referring to. Ir the human species, 

I don't think we have ever had any Information on how 
strong a carcinogen is. 

Q Well, you do know that — 

A If there is any such Information, I know nothing about It. 

Q You do know thAt.eertain carcinogens are stronger than 

others for the human apeclea, don't you? 

A Well, that la true. But what la the dose? Ve don't know 
what a dose Is, you tee. 

Q Oh, I an not talking about — 

A As compared with doses of eedietna. 

<J I am not talking about doses, Doctor* So we again are 
clear on what we are talking about, when we aa 7 "carcino¬ 
gen", we are talking about that agent which Is capable of 
producing or eauslng a cancer under a given set of circum¬ 
stances? 

A Yes, sir. 
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Is that right? 
Yes, ilr. 


Hov — 

?nder given conditions. 

Yes. So to that extent you do knov vhat the cause of a 
cancer could he, don't you, if It is caused by a carcino¬ 
gen? 

That it is caused by a c&rclnoe<?n. 

Yes. 

Whatever that is. 

And *barcinogeny by the vay, that ten means «— it comes 
fron "carcinoma", doesn't it? 

Yes, air. 

And carcinoma is the nodical term for cancer? 

The vord cones from carcinoma, end the g-e-n, that has to 
do vith the birth of or the begetting of cancer. 

All right. Hov, the poople in your field have fron time 
to time been plagued with problems of nomenclature and ^ 
classification — H 

Yes, sir — 

-- of diseases in this particular area, haven't they? 


Yes, sir. 


MR. HARDY* accuse we, Vhat particular area? 


(Sy Mr. Field) Your specialty, 
MR. HARDY* Oh. 
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KB. FIELD* 

®7 — 

MB. HARDY* 
MB. * FIELD! 
»y fashion? 


_ im 

Pleas*, please, can't T conduct 

Veil, Me specialty — 

Can't I conduct my examination In 


THE C^iTBTi Why don* t you let Mwi ash. The wit¬ 
ness can qualify Ms answers. 

MB. FIELD! Certainly. 

THE GODRTi Or he car. state If he doesn't under¬ 


stand. 

MR. HARDY* Your Honor, I submit that this last 
question, when he asks about nomenclature of cancer "In 
Ms area", which he has described as Including the 
esophagus, the pyrlforn fossa, the larynx and broncho¬ 
scopy, now, when he is talking about a mixture of nomen¬ 
clature or names, in fairness to counsel as well as the 
witness, I tVdnk he ought to scy what area he Is talking 
about. 


i 



I 
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night do In the future, X will aak the jury he 
Instructed to disregard hie toementa* 

CHE COCRTi Of Course the jury has been 
instructed to disregard ell eorasenta by counsel, also 
the questions exoept ae to those questions where the 
answer it responsive to the question, the answer itself 
la evidence* 

Q* (By Mr, Field) Dow, the hypopharynx, as Mr* Hardy aalla 
it, la also known interchangeably as the laryngopherynx. 
Isn't itt 
X. Yes, air* 

Q. And the hypoyharyiix refers to what areat 
A- That la the area that extends froc the oral pharynx above, 
that la, the pharynx on the level with the tonsils, 
we will say, from that point down to the opening in the 
esophagus, and it contains— 

Q. Is this the tonsils here (lndlcating)t 
X. Yes, X think so, end that hypopharynx contains the larynx 
and the beginning of the food passageway* 

Q. And that is also known as the laryngopharynxt 
A. That Is known as the larysgopharynx* 

Q. And that is an acceptable tent 

X* That Is being applied In books of anatocy or other text 
hooka. 
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Q. And cancers in that erda are referred to as laryngo¬ 
pharyngeal cancers, aren't theyt 

A* You ean use that tone IT you with to# la a broad general 
Way, to aay that# Just aa you would to aay an intestinal 
earner, that would take In the aaae designation In that 
It la United to an anatomical area. 

Q. And until very recently the terns axtrinalc cancer of 
the larynx and intrinsic cancer of the larynx were 
acceptably used# weren't theyt 

A. T hey were used until about—-that la. Used vary generally 
until about, oh, Z would say 15 years ego. 

Q. yea, because Z recall leading one of your papers on 

300 or 250 eases of cancer, "Carcinoma of the Larynx, 11 

published In about 19*10, where you said at that tine — 

* - - * 

that waa lb years before your retirement—-that the use 
of those terns was eccepteblef 

"■ _ x ► 

A. Zt was at that tine, yea, air. 

Q. And incidentally that terminology, intrinsic cancer of 
the larynx and extrinsic cancer of the larync# that was 
invented by whociY What waa the nan'a name? Z can't 
remeisber it. It began with a "c". You had it in your 
article. Began with a *0*# didn't itt 

A. I don't know. It began shortly after the discovery of 
the laryngeal mirror, that I know. Shat was in IS 70 - 
something* 
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Q. Vo w, Intrinsic cancer of the larynx refers, by that 

definition, to whatt 

A. Vo eoftBonily consider Intrinsic cancer or refer to It as 
cancer within the cavity of the larynx, 

Q. And what does extrinsic cancer scent 
A. Extrinsic eaneer was used to take In all the others 
In the pharynx. 

Q. Including laryneo-pharyngealT 
1. All within the pharynx. 

Q* And Including cancer of the pyrlfons fos sat 
A . Fyrifore fossa and hypo pharynx and the rest of the 

lateral wall. 

Q. So that was knotm up until but a few years before you 
retired, eaneer of the pyrirons rinus was also known 
interchangeably as eaneer of the extrinsic larynx, 
wasn*t itt 
X. Yes, sir. 

Q. You are undoubtedly familiar with Kr. Jar*a E»:lngt 
A. Yes, air. 

Q. The pathologlatt 
A* X knew Dr. Suing. 

Q. You knew hlis personally? 

JL Yes, air. 

Q. . Ha wca one of the most eminent men In the cancer field, 
vsn*t bet 
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A. In hit time be van. 

Q. And also a great pathologist, wasn't hat 

A. Yes, air. 

Q. Els text, "Jfeoplastlc Diseases,” pant Into four editions, 
I believe. You are familiar with the text of eourset 

A. I an fanlllar with It* 

Q. And his fourth edition, Z direct your attention, Doctor, 
to page 988, where he actually has a drawing—I don't 
oean a drawing, a photograph— 

A. Yes, a photograph. 

Q. »ot a drawing even, a photograph of epidermoid carcinoma, 
and he eiaeslfled It as an "epidermoid carcinoma In¬ 
volving tonsil and pyriform olnua of larynx," lan't 
that rlgfrtt 
A. *es, air. 

Q. And he actually calls it and refers to It as the 
pyriform sinus of the larynxt 

A. Of the larynx. 

Q. AaS that of ecurse means the extrinsic larynx, doesn't 
ltt 

A. Yes, air. 

Q. And In that sense extrinsic larynx Includes the pyriform 

sinus? 

A. - Yee, 'air. 

Q. go that was an acceptable wey of describing a pyriform 
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sinus eaneer as pyriform slims of the larynx, correct? 

A. Yea, sir* 

Q. Sow they asked you on direct examination it you hadn't 
reed the nodical records In this case, the hospital 
records, and asked you to Interpret then, and X will 
hand you port of the pathological record in this ease. 
Defendant's Exhibit l, it Is called, from Dr, KarWilll. 
Did they ever show you that as part of the records In 
this easet 

A. X an not certain whether X saw this or not. 

Q. This Is the pathologist at Kayo's, Dr. P&rkhlllt 

A. Yes, X know. 

Q. Did they show you thlsf 

A. X an not oertaln whether vhls was Included in the record 
X sew or not. Xt 'probably was, because X reneeber 
seeing the diagnosis that she node. 

Q. And when her diagnosis and your interpretation of that 
record—they asked you to interpret these records— 
that would be, would it not, where under "Diagnosis,* 
on the form It says, 'Diagnosis," end then the physlel 
or pathologist is supposed to jut the diagnosis in there? 

X. Yes, sir. 

Q. . she puts "larynx," then puts a eolon, doesn't she, not 
a sad-co Ion? 

X* *©, a colon. 
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Then she describes that cancer, doesn't shet 
Y#s, air. 

Wow, wouldn't your Interpretation of that record be 
that that was neant to describe by that definition a 
cancer involving the extrlnslo larynx? 

The extrinsic larynxj yes. 

Yes, sir. So you would have to concede that, by any 
deflntt Ion of the tern, John Ross' s cancer could also 
be called a oanoer of the extrinsic larynx, la that 
correct? 

The old designations, yes, that is what It would be 
described as. 

So we JiA don't fluff this ease off on eea&ntlcel 
differences. 

>31. HARDY* Vho was that eoenent for? I object 


to that one. 

(By Kr.^leld) Mow, Doctor, with respect to Dr. Suing, 
you e&ld you knew hla well — 

Z knew hin reasonably well. 

Be did a trcDendous aoount of research into the 
causation and etiology of cancer, did he not? 

Yes, sir. 

®o you agree that one nuat sake a distinction between 

* 

the fonaal genesis' of cancer and the exciting or 
final causes of producing a particular cancer? Do you 
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agree with that? 

X. In a general way, y«», 

Q. And you reeolleot, of course, that that waa tha inport 
of Bains*a 41ctun on this subject, ve&n’t itT 
A. xtma. 

Q. And do you agree with thla statement from Swing that 

runs through all four of his editionst "The cumulative 

the 

affects of the habits of/lndlvldual are seen in smoker's 
cancer of the Up, pharynx andferynx." Do you agree 
with thatf 

X. Veil, I can’t completely acoept that. 

Q. Bo you don’t agree with Swing’s dlotusf 
X. X agree with his die tun In part, but not In hie final 
conclusions. 

0 • 

Q. And this particular statement, "The cumulative affects 
of the habits of the Individual are seen In saoker'a 
cancer of the lip, pharynx end larynx" t 

HR. HARDY* Object to that ae repetition. 

Q* (By Hr, Yield) Bo you agree with thatt 
X, I can’t agree with that. 

<2* Entire lyt 

X* Entirely, no, X can’t. 

Q* But he eertalnly covers the area of larynx and pharynx 
In hie statement, doesn't heT 
X. He does that. 
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Q. And of course that would Influence cancer of tho 
pyriforo fossa, wouldn't ltt 

A* Zt should, ywa, sir. 

Q. So at lsast Ewing believed that dancer of the 
pyrifona fossa was the eusulatlve results of the 
habit of aooklngt 

KR. EARDYt If the Court please, Z object; 
he has now got.poor Dr. Ewing, dead for years, testifying 
and asking Dr. Clerf to tell ws what he believes. 

KR. yim>i I will withdraw It. 

THE COURT: Objection sustained—but the Question 
Is wlthdrsun. 

Q. (By Kr. Field) Z will withdrew it. The definltion of 
cancer of the larynx in the Jackson text# "Ear, Pose 
and Throat,* are 'within that aane definition of 
extrinsic cancer of the larysxt 

KR. HARDY: 1 will object to that and ask 
that Counsel refer to the work in a proper nethod of 
erosa-examlnatlon, and X have the page here for him If 
he wantc It. 

mi. FIELD: Ko, Z am Being to do it in my 
faahlon, not the page that you want. 

THE COURT* Sustained. 

Q* (By Kr. Field) When Dr. Jackson talked about cancer of 
the larynx he waa Including intrinsic and extrinsic. 
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wasn't hat 

MR. HARDY* X will object to that. Let him 
read It from that booh if he earn. 

Q* (By Mr. Yield) *Etiological Vectors of Canoer of 
Larynx," and so forth. Doea this refer to extrinsic 
as veil as Intrinsic? 

MR. HARDY* Just a moment. Tour Honor, X 
object. Read it from the hook. 

THE COURT* Tea, read It to him. 

Q. (By Mr.Yield) "The Etiological Factors of Cancer of 
the Larynx. Irritation may he of many kinds hut 
alcohol, tobacco and vocal abuse are among the more 
eoesaon forms." How, does that refer to both extrinalc 
and Intrinsic cancer of the larynx? 

XR. HARDY* X object to that for the reason this 

j* 

is not Dr. Jackson testifying, and he didn't read from 
the book the thing he said he vac going to read from 
the book, and to ask Dr. Clerf to give a conclusion as 
to what Dr. Jackson meant, when he didn't aay It, ealls 
for an Improper conclusion, hearsay, and Is Improper 
cross-examination from a treatise. 

THE COURT* Yes, X think it Is. 

Q. (By Kr. Yield) Doctor, Do you ooncede that heavy 

looking produces pre-eencerpus changes in the larynx, 
both Intrinsic and extrlnalct 
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A. I have never been sympathetic with the term pre- 

cancerous, but I think that possibly heavy smoking might I 
be s suspect, if you wish to use the term pre -cancerous. 

Q* Well, you have some understanding of what the term 
pre-caneerouo wans, don't you? 

A. Too, sir. 

Q. Would you tell the Jury what that means? 

A, Well, p’e-caneerous is used by some clinicians and 

pathologists to denote or describe a lesion that they 
believe might later turn into cancer, and this is sort 
of a pre-cancer thing, that ultimately it may become 
cancer. 

Q. And within that definition of pre-cancerouB, isn't It 
true that keratoses and leukoplfUda are considered as 
pre-eancerous conditions? 

A, They used to be more strongly possibly then they are 
no*. There was a time when we felt that keratosis or 
leukoplakia were in a sense precur sore of cancer. But 
X think that now there are many—and X for one don't 
believe that the chances are quite as great and therefore' 
X think many of us have changed our views on it. 

Q. Bow about your colleagues and associates. Putney and 
O'Keefe? 

♦ * * 

A, veil, X think they have changed their views, too, 

because X think X eolored their opinions a little bit. 
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Q. When did they change their views! 

A. Well, X would cay within the last decade or eo. 

Q. Slnoe your retirement! 

A . Well* probably a little before* 

Q. Do you recall the paper they published on this ei&Jeet 

In June of 1953# a year before your retirement, entitled,the 
•Clinical Significance of Keratosis of the larynx aa 
a Premalignant lesion" t 

Am Yea* Y«, X reraenber that* 

Q* And do you recall that they held the opini<n then 
that keratosis end leukopidcia were premtlignant 
lesions of the larynx! 

/. Yes, at the tine they published that* 

Q. And that one of the causes of pre-cancerous lesions was 
tobacco smoking! - 

A* T hey thought soet that tlsa, yes. 

Q. And that that cane as a result of the continued irritation 
of the smoke! 

A. that was their opinion* 

Q. Yes* How, you never have gone along with that! 

Am Itot entirely, no* Ko, Z haven't* 

Q. And the best you will say is that it is suepeet! 

Am Suspect* 

Q. And X believe, Dr. Cl erf, the reason you won't go any 
stronger than suspect, but you tell me if I am wrong. 
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Is b accuse there hasn't been way human experiments 

•a 

eo&parable to the anla&l experiments* 

A . Z would say that we have been unable to do what one 

should do In medicine. If you are going to establish a 
cause you want to be able to produce It experimentally. 
Of course in the hunan we can't. But It ought to be 
repetitious sufficiently often under given conditions 
ao that you can accept that as a fact, and we have not 
had an opportunity to do that in eancer. 

Q. Vhat ought to be repetitious* 

X. Reproducing cancer under given conditions. 

Q* In the human being* 

X* Veil, of course we can't do that, ao we have been 
unsbls to carry out the experimental studies that we 
Can In the laboratory animal, 

Q. Of course not, you ean't— 

A. X knew that. 

Q. Tour vejy code as a physician would prevent you from 
painting— 

X. Absolutely. Ve ean't do it. 

Q. —the larynxes of human beings with tobBeco tars* 

A. Tea. Ve cannot do It. 

Q* And your very coda as a physician would prevent you 
from painting the pyriform sinuses of human beings 
with tobacco tars* 
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A. I agree with you, absolutely, 

Q. Because y ou just simply cannot experiment and be true to 
your physician's oatb,you cannot experiment on human 
beings to try end produce this dread disease. Is that 
rlghtt 

4 . That Is right. 
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Q But then I take It, Doctor, that you never get cny 

atronger than a suspect On this, 

A tJltittately ve nay. Ultimately, But — 

Q But It 1 b going to take a — ' . 

A But until then I an not going to concede that it if a 

cause. Until then I shall not. 

Q Yes,because you require a higher degree of proof than 
Chevalier Jackson? 

MR. HAEZJTi Just t ™©*ieut. I object to that 
question — 

A Well, I e*n not certain — 

MR. HARDY* Just a aowent, Doctor. 

I object to that question ashing hi™ to compare 
hio degree of proof with that of Dr. Jackson, vho is not 
a witness here. 

#■ 

THU COURTi Objection sustained* 

0 “ ‘tB/'Kr. Field) How wuch proof would it take to prove to 
you, Doctor, that tobacco tars can cause cancer on huraan 
tissue? 

A Well, I a-n not prepared to say at this tine Just how 
would be required. 

Q Well, obviously it takes seme human experimentation, 
wouldn't It? 

A I wouldn*t demand that, no, not at all. 

tj What other proof — 
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A Sot at all — 

Q — could you have that would aatlefy you? 

A Well, Just for the noment 1 sra not certain what 1 would 
require, Co far there has been a very strong statistical 
association between cancer in certain localities and amok*^ 
ing. 

Q Yes, sir. 

A But it hasn* t followed through In all the fields In which 
tobaeco Is a suspect. Sow, In order to be consistent, it 
should follow through^ and It hasn't done It. 

Q Veil, but, are you saying then that you vou'd accept it 
If it followed through statistically? 

A 1 think T ultimately would, yes. 

0 How far up the statistical quantum would it take? Yirtu- 
ally have to be a hundred per cent? 

A Ho, no, not at all. 

Q How close? 

A I am not prepared to say just how far up the ladder it 
would have to go, but — 1 an not prepared to aay. 

Q Let*a talk about clinical statistics, not epidemiological 
but clinical statistics. Would a spread of 1*00, 2,000 
clinical cases with one or two or three non-smokers and 
the rest heavy smokers, in cancer in a particular area, 
would that be sufficient for you? 

HR. HAREYt Just a moment. If the Court please. 
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I will object to that for the reason he has already 
testified that he doesn’t know What proof would he 
necessary. Kow he Is asking him to speculate and hypothe¬ 
sise upon what night ©onvines him on sores nondescript 
site at some future date and It calls for speculation! 
conjecture and Is repetitious. 

MR. FIELDi Ho, It is cross-examination* Judge. 
I just want to see if X can find out. He apparently says 
he doosn* t truly know* hut X want to see how much he 
knows, just how much proof he would retire. 

HR. HARD?* He has answered that question, Tour 
Honor, the best he can. 

THR COHRT* Veil, he has answered he doesn’t 
know and ho doesn’t want to state. X don’t know that — 

MR. FIELDi He ean answer that question If he 
doesn't want to state. All he needs to say is that he 
doesn't want to state. 

TH* COTIRT* I don’t know that that Is proper 
cross-examination, to cite that type of an experiment, 
if it was, or test or clinical test or figures from 
certain tests. 

MR. FIELD» All right, I will wlthdrav it, 
Judge, if you have some question about it. 

$ (Fy Mr. Field) Vhat type of clinical evidence would you 
require before you would accept the proof? 
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MR. HAHir/i I object to that as repetitious. 

Tour Honor* He has been over that completely vith the 
vltness. 

MR* FIELD* Oh, no, he hasn't, not clinical* 

THE COURT i You may answer. 

| A I must say In answer to this whole problem that one 

doesn't, seated as X am here In a vltness chair, determine 
what sort of evidence one would require to arrive at 
certain positive conclusions — 

Q (Dy Kr. Field) All right, Doctor— 

A -- concerning c disease — allow me to answer, please — 
concerning a disease as serious as cancer is. X feel that 
that sort of thing requires a groat deal of thought, a 
great deal of consideration. One doesn't Jimp at these 
conclusions es you jump over the back fence. It requires 
a great deal of thought, and X an not prepared at this 
moment to answer that question for you or anybody else. 

C X will accopt that, doctor. 

A Thank you. 

<2 nave you reviewed the literature on the subject of sta¬ 
tistical evidence, that is that — you have never made any 
statistical epidemiological studies yourself, have you? 

A Ho, sir. Ko, sir. 

(J Hut that 1 is part of the evidence that you would want to 
see and examine. Have you ever made any review of that? 
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% 


1 have reviewed aone of It, yes, not in detail* 

Ho. You are, of course, familiar, are you. not, Doctor, 
vith ~ 

THE COirnT* Mr. yield, I think at thla tl*e va 
night as veil take our eld-afternoon recess. 

MR.7IELD* All right, Tour Honor# 

THE COURT* Members of the Jury, ve will be in 
recess for ten icinutes. Again the Court cautions you not 
to discuss the ease* 

(Recess) 

(3y Mr. field) Doctor, speaking of the literature, you 
have tried to keep up on the literature in this field of 
rooking and cancer? 

1 have, 1 have made an atter.pt to, yes, sir. 

Because you have given opinions vith respect to the evi- 

> - 

dance as you. believe It to exist and to be available. 
Then I assuae you are probably familiar vith Dean Davies* 
paper, the Research Director of the American Cancer 
Society, **A Reviev of the Evidence on the-Relationship 
Between Stroking and Dung Caneer*t 
Where did that appear, nay I ask? 

1 bog your pardon? 

Vbera did that appear? 

In the journal of .Chronic Diseases — 

Oh, yes — 


ft 

© 

© 

ft 

00 

CJ 
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9 — In I960, 

A Tu, 7«a, 

<? I am sure you are familiar with that, 

A Yes, yes. 

MR. HARDYi Your Honor, I would like to object 
to literature with regard to lung cancer. If we are 
going Into ether fields and review the literature with 
regard to all these different cancers at different sites, 
the trial will never be over. It is Irrelevant and intma- 
terl&l, has no bearing on the Issues of this case what¬ 
soever, 

MR. FIELD* It Is cross-examination on his 
knowledge, Judge, and his review of the literature, and 
ho says he Is familiar with that article and the author¬ 
ity, 

r 

And, furthermore, it bear* on not only Ms 
qualifications, but It bears on the subject of the evi¬ 
dence, 

MR. HARDY* May I ask one question for the 
purpose of making an objection further? 

Dr. Clerf, in your opinion, is there any reli 
tionohip between.-cancer of the lungs and cancer of the 
pyriform fossa as to it being the saw* disease or a 
different disease or as to causation, that you know of? 

MR, FIELD* That wouldn't make any difference, 
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Judge,as far u ny cross-examination goes, because there 
has been ether testimony — 

MR. HARDT* Be hasn't answered the Question. 

MR. FIELD* Walt a minute. 

THE COURT* Let hln answer the Question. 

MR, FIELD* 111 right. 

THE WITUES3* Veil, you asked whether they were 
the sane disease — 

MR. HARD?* Or different diseases — 


THE VITESSE* 


or different diseases so far 


as causation is concerned. I would say they wore Quite 
different fyoa wy viewpoint, so far as cause is concerned. 

MR. HARPTi I object for the reason that this 
line of Questioning Is Just as Irrelevant as If he were 
examining him on the construction of a Buiek motor. 

MR, FIELD* Well, but, no. Judge, to the cen¬ 
trary. 1 have produced testimony In this ease that the tv: 
are related, and I am not confined in my cross-examination 
of the doctor to Just hov narrowly he seems to confine it. 

THE COURT* You can ask the question on eroas- 
examination — 2 

MB. nMl W.crtainlr - | 

THE COURT* — but it relates only to testing GBj 
the qualification of the witness. It is not probative 

V ' 

evldenoe In the case. 
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MR. FIELD* Yes,sir. 

<5 (By Mr. Titld) All right* Mov, Doctor, I vant to rod to. 
you from this paper by Daan Davies, the Director of the 
Research of the American Cancer Society, published In the 
Journal of Chronic Diseases in June of I960, fros his 
Conclusions! 

"The scientist Is traditionally reticent about 
Interpreting facts, tut «ost physicians, public health 
officers, and the public are finding it quite reasonable | 

i 

to accept the belief that smoking Is the major environ- 
aental causative factor In human epidermoid lung cancer* 
The evidence In favor of euch a relationship Is extra¬ 
ordinarily abundant and consistent. The several alterna¬ 
tive suggestions are largely speculative and consistency 
among their proponents Is lacking." 

Kov, I simply vant to ask you If you agree vith 

that. 

A Bo, I do not. 

Q All right. Doctor, in your review of the literature are 
you faraillar vith Vyndcr, Bross and Day*s work entitled 



"A Study of Environmental factors 

In Cancer of tha Larynx" 


published in Cancer In 1956? 

O 

t-* 



05 

A 

•56, yes. 

w 

C 

You are familiar vith that? * 

ao 

b* 



\± 

A 

I an familiar with that. 

a 
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0 And you recall that in that paper that Ora. Vynder, Bros* 
and Day included cancer, both intrinsic and extrinsic 
eancer of the larynx* 1* that correct? 

A Yes, air* 

C And by your acceptance and adcnovledfment, this pyriform 
fossa eancer is also a cancer of the extrinsix larynx, 
isn't It? 

A It is a part of the extrinsic larynx. 

q Yes,sir. And could be so classified as a cancer of the 
extrinsic larynx? 

A Yes, sir. 

Q Is that correct? 

A Yes, sir. 

Q All richt. 

A From the basic of -the old literature; I wouldn't do it 
now, but on the basis of the old literature, ye*. 

Q Because ve don't want to Just slough this off as a 
semantical difference? 

A Yes. 

C Boy, I read to you from this paper which you acknowledge 
has been written in this precise field of extrinsic as 
well as intrinsic cancer of the larynx, which you say, 
as far as extrinsic cancer foes, would include cancer of 
the pyriform fossa, I read to you this — 

HR. FIELD! On Rage 104, Mr. Hardy, in case you 
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desire it. 

MR. EARDfi Thank you. 

C (Ry Mr* Field) — wider "Discussion". I *m not going to 
go into all the analysis of the data, hut In his conclu¬ 
sion and discussion! 

"Tobacco. This surrey has demonstrated a clear 
association between tobaooo smoking and cancer of the 
larynx, both of the intrinsic and extrinsic types. There 
were significantly more non-smokers and light smokers 
among‘the control group and, contrariwise, wore heavy 
smokers among the cancer group. The total tobacco con¬ 
sumption for the American larynx- and lung-cancer 
patients was very similar. 

"On the basis of the American data, cigar and 
pipe smoking seemed to be somewhat more elosely related 
to larynx cancer, particularly to the extrinsic type of 
larynx cancer, than to lung cancer. There is also a 
suggestive relationship of tobacco chewing to the latter 
type* The oost striking fact of the study Is that among 
209 larynx cancer patients ve found but one non-smoker. 
This observation Is in line with previous lung cancer 
surveys, indicating that these types of eaneers but 
rarely develop anong cales who do not smoke. The data 
also clearly show that the risk of larynx cancer goes up 
as the amount of tobacco smoked increases.* 
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Kw I want to ask you If you afro* with that 
statement In the discussion of that paper as reprinted 
In Cancer, Yolune 9 , In February of 1956? 

HR. HAFJJf 1 How, Tour Honor « 

Q (By Hr, Field) Do you agree vith that? 

KR, HARDY* I will object to that for the 
reason that he skipped a portion of the quote right out 
of the nlddle, 

MR. FIELD* It wouldn' t Bake any difference 
what portion I skipped. 

MR. HARDY* Ho skipped a portion right out of 
the slddle, 

HR, FIELD* He ean bring that out on redirect 
If he wants to. Judge, This burden is intolerable, his 
interrupting ny examination of the witness. 

THE COURTt Veil, I think If you did skip a 
portion of the quote, you should Indicate there that tone 
Is being skipped. Otherwise, If the doctor has the — 

HR. FIELD* He knows what I skipped, 

THE COURT1 

doesn* t. 

MR. HAHUiTl 
his tactics, 

MR. FIELD* 

THE COURT* 


I know he knows, but the doctor £2 


Qt 

That is right. This is typical ©f£ 

Cfi 


Oh, typical of ny tactics, my foot. 
Let's get on with the case, 
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gentleman. 

MR, FIELD* You are naming, r.e jet to the and of 
my rope| Mr. Hardy. 

<J (By Mr. Field) I vill put the whole thing In. He would 
like me to put it In because it will blur, In part, the 
conclusion! but 7 will put it in. 

"On the basis of the American data* cigar end 
pipe smoking teems to be somewhat more closely related 
to larynx cancer * particularly to the extrinsic type of 
larynx cancer, than the lung cancer." 

flow, then, I left this out because it wasn*t 
In the case, but Z will put it int 

"There is also a suggestive relationship of 
tobacco chewing to the latter type. It would be of 
interest to carry out tobacco surveys among larynx- 
cancer patients living in communities where tobacco 
chewing is more prevalent than in cur patient material. 

Dueh studies, as also suggested for the Indian data, mlgh 
show tobacco chewing to be of significance in the devel¬ 
opment of extrinsic-larynx cancer." 

That is the part I left out. And then the con' 

elusion* 

"The most striking fact of the study is that 
among 209 larynx-cancer patients we found but one nonenoker. 
This observation is in line with prevloua lung-caneer 
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surveys, indicating that there types of eaneers but 
rarely develop among stales who do not smoke. The date 
also clearly shov that the risk of larynx cancer goes op 
as the amount of tohaeeo smoked Increases,* 

Kov, do you agree with that paper and that con¬ 
clusion? , 

1 Vo, not entirely• in tint 1 still believe that tobacco is 
as suspect in intrinsic cancer of the larynx, not in 
extrinsic, but that doesn’t wean that It is the etiologic¬ 
al factor* There Is still something elsslng in this vhole 
thing that ve haven’t discovered. 


End of T19 
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Q To your opinion? 

A That Is ay opinion, obviously. 

| Q And so you don’t agree vitb tbe opinion of those** 

A Ho, I don’t Agree vltb then; no, sir* 

Q Any acre then you agree vitb Dr. Davies and bis review 

of tbe evidence on tbe relationship? 

A Quite right* 

Q You don’t agree vitb him? 

A 1 don't agree vitb bin. 

Q Hov, Doctor, do you agree vitb Dr. Ewing's dictum on 

tbe subject? 

A In part. 

i 

j Q Vbat pert do you agree with? 

A Veil, I can't agree vitb bis final ooncluslons, X don't 
recall then in detail now. 

Q But vhat part do you agree vitb? You said you agreed I 

. i 

in part. j 

A Well, I— Zn bis first statement X vould probably agree 

i 

vitb bid, but X must admit that Dr. Ewing’s observations 
were ssde long ago, and ve have covered a lot of ground 
since then an5 ve have forgotten some of tbe things that 
be has stressed and ve are now picking up new things as 
possible suspects. For example, tbe viral theory* 

i 

Ewing said nothing about It; It wasn’t known at that time. 
But oov tbe question of virus figures very prominently In! 
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tbe Investigative work In cancer. j 

Yes. But tbe fact of tbe batter is, is it not, Doctor, 
that when Ewing expressed tbe dictum that you speak of** 
Yes. 

—that these tobacco habits cause smokezfe cancer of tbe 
larynx, as be called It, since tbattloe and since bis 
fourth edition there has accumulated some more positive 
evldenoe with respect to tbe ©arcinogeolty of tobaoeo 
smoke, hasn't there? For example, tbe experiments on 
mice's backs, rabbits' ears, and dogs, producing cancer 
from tobacco tars has oome after that and of oouree 
would tend to oonflra that belief, wouldn't it? 

HR. HARDY: Just a moment. If tbe Court please, 
1 object to that question. There has been testimony 
about mice's backs, but X don't know anything about 
rabbits' ears and dogs that there has been. 

MR. FIELD: Strike rabbits 1 ears and dogs. 

Just answer tbe question. i 

MR. HARDY: And for tbe furtberze&son that be 
has already gone over with him bis views with regard to 
Dr. Ewing, and It Is repetitious. 

TEE COURT: X tblnk It is repetition. He may 
answer tbe question. j 

(By Mr. Field) You got tbe question, didn't you. Doctor^ 
Veil, It has to do with cancer of mice. j 
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Q No, qo. The Question is that since Eviug announced bis 
belief, there is other evidence that has accumulated? 

A Yes. And there is cancer in nice, 1 still say that 

any self-respecting mouse ought to react In some fashion 
to a dose of tar applied to fals hare back, and—but that 
doesn't prove anything except that—as I have often 
said, that mice Shouldn't smoke. But that I daft aean 
here, because a strong solution of tar has no place on 
a souse's baok sod It probably oould produoe cancer. 

Ve have long since agreed that Irritation is a form of 
—Is a—a very definite suspect In the causation of 
caooer* And tar to a mouse's back is certainly a form 

i 

of irritation. 

Q But alcohol isn't? 

* ■ 

A Bas never been applied to a mouse's baok to my knowledge* 

Q I thought you said that alcohol was not a carcinogen. j 

A I states it hasn't been applied to a roouBe's back so far ! 

as I know. 

Q A mouse or any other an Inal, Z thought you said. 

A I agree. I said as far as X knew It never has been 

applied as a carcinogen. 

Q So tobacco tar has been proved to be a carcinogen In 
animals, but alcohol never has been proved? 

A X don't know of any experiments to support that. 

Q Let's pass along. There Is evidence in this ease. 
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certain ads ef tbe defendant, stating that eminent 
doctors reported in different codleal journals that, on 
comparison vltb four otter leading brands, tbe otbv 
. leading brands vere 235 per cent more Irritant than tbe 
strikingly contrasted Fblllp Kerris. Vbat is more, tbe 
Irritation was found to last more than five times as 
long. And eminent doctors performed these tests and 
that tbls superiority of fblllp Morris Is recognised by 
eminent medical authorities* 

My question is. Are you such an authority 
that performed any such test7 

A So, sir, X have nothing to do vltb that. 

Q Do you know of any evidence that makes Philip Harris-* 
makes it superior, according to tbe other ado? 

A X know of no such. 

Q You are not such eminent authority? 

A X can’t qualify. 

Q As they mentioned. Do you knov who those eminent oedlee^ 

authorities are? 

A So, Sir. 

Q Are they among any of the defense doctors you have 
conferred with? 

A Hot to my knowledge. 

! 

Q And finally. Doctor, let’s see, vhen did you first come 
into consultation on this case? Oh, by tbe vay, Dootor, 
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before I eel: you about that, I do vent to go down one 

little thing and ve are just about through. 

Doctor, would the fact— You did learn from the 

hospital records that they have shoved you some of the 

operation 

facts surrounding John Ross's cancel didn't you? 

A Yes, air, 

Q And that he was 52 years old when the eaneer was reaoved? 

A I think so, yes. 

Q Taken out In February of 1952 and— 



—and he was horn In Rovesfcer of 1899# so It Is right 
at the turn of the oentury and easily equated, So be 
was around 52? 

Yes, sir. 

Would the fact that Mr. Ross got married the first tine 
either In 1919 or 1920 cake any difference with respect 
to the production of bis career? ! 

Hot so far as I know. 

j 

So a mistake on that date, that mistake would he Immaterial? 

MR, HARD!* If the Court please, I object to 
this line of questioning unless Mr. Field edbodles for 
the doctor in one question all of the many false state¬ 
ments that were established In that regard and the facts 
relating to his entire background, so the dootor can bave^ 
a_eogplele.-plctugo up o n, whic h tq_»ay_Mhelber-QiLJPA-lt.—! 
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is important. If you do that, I have 00 objection, 

MR. FIELDt I am oot going to tailor my questioc 
to suit bis heart's desire. 

MR. BitHDY: Ee is picking out ooe point at a time, 
Tour Honor, when it has been eontended It la tbe entire 
background that la important. 

MR. FIELD: Judge, I would like to conduot this 
in my ovn fashion vitbln tbe limits of— 

THE COURT: You may proceed on cross-exaninatiot. 
Of course tbe question oan be taken up on redirect. 

MR. FIELD: Certainly, 
ij Q (By Kr. Field) Row, second. Doctor, would tbe fact tbe 

1 

| man's first marriage, asking you to assume It was In 

| 1921 —would tbe fact whether that was annulled or by j 

| divorce that be got make any difference about bis cancer,! 

' - i 

Cutting tbe cancer forty years later? 



Forty years later? 


Yes. 

I don't believe so. 

Ro, of oourse not. Row, third, would tbe fact that tbe 
young John Ross as a youth, vben be was eighteen or 
nineteen, thirty-eight years before, bad gonorrhea have 
anything to do dtb bis getting cancer forty years later? 
Ho, sir. 

Fourth, wo uld tbe fact that be tarried a second time and 


IS 
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vas only married two weeks and got married In 1925 
instead of 1927 make any difference on tbe production 
of his eaooer years later? 

A X don't see bcv It oould. 

Q X don't either* hut you are tbe doctor* Six* vould the 
fact that be bad* unfortunately—as has been established 
here—that be bad a child horn out of vedlook In tbe 
early twenties and then married the ehlld's mother a 
year or so after that* mould that In any vay hear on 
the cancer be developed thirty years* thirty-five 
years later? 

A That— These strange things that you are referring to 
might bring up a question of some constitutional back¬ 
ground. X am Dot eertaln just vhat this all implies. 

Q X knov you are not. 

A X don't knov vbat it implies. 

Q. But X think ve knov vbat it implied— 

MR. BAXTYt Let him finish tbe answer* 

Q (By Mr* Field) Can you think of any bearing that that 
would have on constitutional background? 

A Hot as an Isolated event* 

! Q Ho* sir* How* vould the fact that hie mother died in¬ 
tis father died in 1953 Instead of 1964 , would that , 
make any difference? 

A X don't see bow she oould* 

* 
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Q That bis father died—strike that. That bis father 
died vbea be vas 58, rather than 64 , vould that stake 
any difference? 

A Well, I aa cot certain just vbat you have there. There 
la an Interval of alx years that they can’t account for 
as to who died. Vhat vas the proposition? 

Q I will tell you vbat I mean, 
j A What vas the proposition? 

A I will tell you the proposition. When the hypothetical 

i 

question vas asked, the data given one of these doctors 
vas that the father died at the age of 64 . Row, the 
fact is be died at the age of 58, 

i 

A Ob, I see. 

Q Would that nake one whit of difference? 

+ - 

A Rot as an isolated'happening, do. 

Q. ' There couldn't be anything more isolated than that 
Ulngle event, could there? 

A Ro. 


t 
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Q- O.K, That la tan. Bov, would the fact that hit 

Bother died at the age of 77 Instead of 7^« as recited 
in this question to the doctor* would that wake one 
whit of difference about the cancer In this case? 

A. Mot as an Isolated happening, 

Q. That la pretty isolated* the death between 77 end 7^# 
isn't ltt 

A. I guess It la laolatad, 

Q. Vhatt 

A* Tea* It la Isolated, 

Q. Mow, the 13th, would the fact that his brother died of 
urecic poisoning In 193$# Instead of dying of 
uremic poisoning in 1955, would that take any difference 
with respect to the cancer that John Hose had in 1952? 

A . It wouldn't wake any difference with respect to the 

cancer* but It suggests to me that there must be some 
terrific confusion aonevhere around here* and Z am Juat 
wondering whether I an hearing correctly, 

Q. That la exactly right .But you wouldn't want that 
eonfuslon* terrific a a It la* If It had utterly no 
bearing on the men's ease* you wouldn't want that to 
prejudice It* would you? 

A. Mo. 

Q. And you wouldn't use It that way* would you* Doctort 

A* Mot as isolated examples, no. 
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Of course not. Horn, would the fact that he got tarried 
three tines Instead of two times in the eoiiree of his 
lifetime, would thet make any difference on whether or 
not he developed eancer In hie throat? 

I still believe that with this strange confusion, there 
must be some constitutional factors underlying the whole 
thing, and whether they have any bearing on heredity 
or not X don't know. X think X mentioned this morning 
among the suspects that heredity—and under that X 
said one has to consider constitutional factors, so X don't 
knov what Influence It would have. 

But, Doctor, in all fairness can you think of any 
Influence that It would have? 

Veil, Just offhand X don't aee any yet* 

Any of these 15 things X have enumeated, taken either 
singly or In context, combination al together, in fair¬ 
ness to the proof in this case, end X assume—I know 
that la what you are doing, in fairness, taken singly 
or all together, dan you think of anything that would 
have any real bearing on the production of his cancer 
In 1952t 

Hot any direct bearing, no* 

Ho, sir* Either taken as isolated Instances or all 
together. Is thet your testimony? 

Right. 
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C- And If X were to ask you to assume that some of those 
Hera hie lawyer 1 g wlstakes you wouldn't put that on 
him either, would you? 

A . X won't answer, 

Q. Veil, except we lawyers don't set to bury our mistakes. 
How, Doctor, finally, when were you first called in 
consultation on this easet 

A . X was eonmunlcated with eonetine In the fall of 18— 

1959. 

Q. Dates are confusing socetlwes, aren't they? 1959? 

A Yes, sir, 

Q. And who was it that first took you Into consultation? 

Any of these counsel? 

A Let's see, X believe Kr. Holtzmen, 

Q. This gentleman in the sec am’, chair? 

A . Yes, sir. And X think Hr. Hardy. 

Q. Ves he In the ease then? 

A. X think he was, 

KR. HARDY t X was there. 

A . X thought he was there. 

KR. HARDYi X was. 

A And X an not certain whether there was a third ne&iber 
or not,. 

KR. HARDY* Judge Oliver. 

KR. FIELDi Ho, he wasn't a judge then. 
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m. HARDYi Veil, Kr.OUw, 

HR. FIELD: X know why you do that. Xt it 


Just like bootleg whiskey, hut we are on to it. 

A. Khett 

Q. (By Hr. Field) There were three of the attorneys 
first caste to see you? 

A* Yes, throe* 

Q. In St. Petersburg? 

A. Yob, sir. 

Q. Then when was the next consultation with them? 

A. Frankly, X am not quite certain. Bet's aee, that was 
December. X think it was eocetiue In the cummer of*- 
X an not certain, frankly. X really don't know, 

Q. Veil, the first consultation was what date, with the 
three attorneys? 

A . X don't have the date. 

Q. 1 mean the month? 

A. Xt was sometime In the fall of 1959. 

Q. The fall of 1959* And was that several days or one day? 

A, Oh, no, sir. It was only pert of one day. . 

Q. Then the next consultation. Just generally, was when? j 

i 

A. X am eorry, X don't know whether X car, supply you with 
that data because X don't have— 

Q. Gen you name the year? 

A. It waa the following year, I960. _' 
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Q. Can you name the letsotf 

A* It was probably the cummer* but X am not certain. 

Q. The auncser of I960. And how Xmg did that consultation 

laatt 

1. Veil* that was again part of a Cay and I don’t remember 
who was there. X think Kr. Holtznan was there. X 
really don't know. 

Q. were there any other attorneys there? 

A. There wna somebody else there but X don't recall who it 

was. 

Q. Cone other attorney? 

A . Yes* air. 

Q. That was In the summer of '60? 

A. X think It was in the runner of *60. 

r * 

Q. And what were you—X suppose both of those sessions 
they were wanting to get your Tiers on this subject* 
whether or not you bellev ed that smoking caused cancer* 
among other things? 

A. Veil* In part that and in paz-t a discussion of the larynx. 

Q. Of what? 

A> Of the larynx and the pharynx* the area in the—the 
upper area in the food passages, 

Q. Then when was the next conference that you had with the 
attorneys? 

A . The next conference was—let's see—X am carry Z 
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haven’t those dates at hand. The next conference was 
about two months ago, I believe, about two months ago. 


probably was In Kerch or April. 

Q' In the spring of 1962T 
4* Tea, air. 

Q. Has that with the attorneys? 

A. That was with Hr. Hardy and Hr. Holtznan. 

Q. And where was thctt 
A. That was in Et. Petersburg. 

Q. Also in St. Petersburg? 

A. Yes, sir. 

Q. And had you had any conferences with then or any of their 

other defense doctors before that tire? 

A. Ho, sir, X hadn't.net up with any of then. 

Q. so you had three conferences in Et. Petersburg, in the 
fall of '59* the suc&er of *60, and then Mr. Hardy 

" -—,— 4,e 

cane back to cee you just last spring, with Mr. Holtnaani 
A. Yes, air. 

Q. And you had another conference? 

A. That was this past spring, yes, air. 

Q. That was your third conference with the defense 
attorneys? 

A* Tea, air. 

Q. Then when was your, next conference? 

A. That was all. They never cane back again. 
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Q. Well* until you came hereT 
A-‘ Until X same bore, 

Q. But you have been here elm e last Wednesday? 

A* Last Tuesday* Tuesday evening. 

Q. So you have been here since last Tuesday* this la 
Monday* you have been here almost a week then? 

A. Yes* air. 

Q. Haven’t you been in confeence— 

A* Oh* yes, aince X arrived here* X was in conference with 
thee Wednesday afternoon and that is about the only 
conference we have had. X have been cooling my heels. 

Q. Cm their time* X take ltt 
A, X have been here. 

Q. They art paying you for this? 

A, Well*! assume they are. 

Q* There Isn't any assumption about it* you know they arc? 
A. Well* we will aay that X do then. At least X an hoping 
they will. X will put it that way. 

Q. Well* you don't have to equivocate on that* do you? 

That la the faetf 

A. Bo. X have no arrangement with them* X will put It that 

way, 

Q. Haven't they paid you for the conference In the fall of 
*597 

A. Bo* air. 
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Q* And haven't they paid you .for the apafarenea^fr the 
summer of *60f 
A. tfo, air* 

Q. And the conference In tie spring of *62f 

A. KO| air* 

Q. And you ive Veen here a weak? 

4. Been here a week* 

Q. And you do Intend to charge them? 

A . Oh, Indeed Z do. 

Q. And wist do you Intend to charge them. Doctor? 

X. That 1 don't know. 

Q. Just give the Jury a reasonable approximation. 

A . I don't know dust what I shall charge then, because I 

an very frank to say this la the first tine that Z hava 

* ■ 

ever been on this type of a case. Ky cases are commonly 
simple elvll problems. 

Q. VeZ, this Is a elvll problem. 

A* Z mean by that, local problem, ofttine8 between someone 
who la appointed by the Court to taka evidence, and then 
he makes a few inquiries and arrives at a decision, 
compensation very largely. This Is the first trial Z 
.have ever mat in on, and I haven't any idea what I am 
going to charge them. I am very frank to say that. • 

Q. At least It la going to be mere than a hundred dollars 
a day. Isn't It?- 
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A. 1 should think It probably Mould be. 

Q. So your Jfee will bo several thousand dollars at least, 
won't Jt? 

KR. HARDY t Just a aooent, If tho Court pleaso. 
A. I don't know about that. 

KR. HARDYt He has asked his about his foe 
and he has testified on It. Kow for counsel to start 
trying— 

THE COURTt Yes, I think that is out of lino. 

Q- (By Kr. Field) Veil, all right. It is going to be at 
least a hundred dollars a day, isn't ltf 
A. I have said— 

KR. HARDY; Object to that as repetition. 

TI2 COURT: He has testified as to that. 

KR, FIELD; X think the jury la entitled to 

know. 

TEH COURT: They are entitled to know. If he 

knows. 

KR. HARDY: If he knows, and he has already 
testified on It.This is just some none of the sane. 

Your Honor, that he says I an so unfelr In objecting to. 
(By Kr. Field) And you have been here for seven days? 
k- It will be seven days. Z have been here six days. 

Q. I thought you said you Came here last Tuesday? 

| A* %»s, sir, ___ . 
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Q. And this 1* Monday? 

A. Tuesday evening stout 9 o'clock X arrived, 

Q. And you took all day to get here froci 8t, Petersburg, 
dldn*t you? 

A. Vo, air* 

Q. Or nost of the dayt 
A. Yes, half the day. 

Q. So that is at least seven days you *111 charge them for? 
A. *es # sir, 

Q. And you are going to charge over a hundred dollars a 

day? 

A, probably so, 

Q. And you have had three consultations with them before 
that. In *59, *60 and <62? 

A, Yea, sir, 

Q. So that io at least 4300, isn't it? 

A. yes. 

Q, So you *111 be charging the defense well over a 

thousand dollars for the testimony and the consultation 
that you had, won't you, is that right? 

A* I should think so, yea. 

KR. FIELD) Thank you. Dr, Clerf• 

REDIRECT EXAMINATION 

SYKR, HARDY* 

Q. Doctor, Kr. Field has a little phony expression that 
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always likes to put in about the tine of cross- 
examination, and In four hours and eight minutes of 
cross-examination, has Hr. Field changed your opinion 
in any way, shape or fora with regard to the fact that 
the pyriform fosse are closed during inhalation and 
that smoke does not invade the pyriform fosse! 

HU. FIKLDs X will accept that Question with 
one proviso, and that le a good third of my cross- 
examination wae taken up by your objections. 

A. Be thea pot changed ay op inion. 

Q. (By Hr. B&rdy) Be has not changed your opinion. Vow, 
Doctor, Hr. Field read to you end askedyou if you 
agreed with Dr. Vfynder in an article which he read 
with reference to,extrinsic larynx cancer, a B it used 
to be considered. X want to ask you first if extrinsic 
cancer, in that sense, was not used to refer to all 
cancers that were not in the larynx, that were out in 
the pharynx! 

HR. FIKIDi Object to that. How wait a minute 
Fudge, X an going to start calling him on this. X 
object to that as leading and suggestiva. X didn*t 
do It up till now, but X am going to object from now 
on to leading and suggestive Questions. 

WtHARDX* Your Honor, X don*t object to his I 
making his objections, but pleading his virtue tlae 
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he does, Z don’t think he should he permitted to do 
that. 

THE COURT: Objection sustained. 

Q. (By Kr. Hardy) Doctor, Z will ask you within the old 

terminology, was I correct that you described extrinsic 
esneer of the larynx in the old terminology of years ago 
as being oanoer within the larynx cavity? 

A. Yea, sir. 

Q. And was By understanding of your testimony correct that 
the old classification of extrinsic csneer meant cancer 
outside of the larynxt 

A. Yes, sir. 

131. FIELD: And including the pyriform fossa, 

he said. 

f ■ 

Q. (By Kr, Hardy) Kcw, say Z conduct &y examination? 

KR. FIELD: But I think you ought to quote 
. him, .accurately if you are going to do it. 

>31. HARPY: Yow Honor, may X conduct By 
examination— 

>31. FIELD: I object because he didn’t quote 
him accurately. 

KR. HARPY: He never interrupts me, he says. 

>31. FZEXD: X am going to now, Kr. Hardy, X am 
going to change my style. 

THE COURT: X think he answered the question. 
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HR. HARDYi that Is correct, and X vast to 
ask, unless counsel has an objection—I never got up 
except to make an objection—If he hasn't got sa 
objection X want him to keep his seat and keep quiet* 

If he has ah objection X will defer to hie right to Bake 
It# as he should to nine. 

Q* (Ey Hr. Hardy) Vow X will restate that question. 

Doctor* Xe It correct, did X understand your testimony 
correctly that the definition of extrinsic meant cancer 
outside the Inside of the larynxt 

A* Tts, air, that Is correct. 

Q. And that area would Include cancer of the pyriform foss&f 

A. *es, sir. 

Q. Xt would Influence cancer of the entire hypopharynx? 

A. Tee, air. 

Q. And that would Include cancer of the epiglottis? 

A* Yes. sir. 

Q. And that would Include cancer of the postcricoid area? 

A* Yes, air. 

Q. And the postcrlcoid area Is the area around behind the 
larynx and outside? 

A. Xt Is. 

Q* And would It Include, Doctor, all the area of the throat 
that was not Inside the larynx? 

A. Xt would Include all of the area that Is not included 


http7/lF!gacy.library.ucsf.e(fijc(tii[ferir0YtR£ffl/j!yzl(lvw.industrydocuments.ucsf.edu/docs/qtxl0001 


2ET8gQ8I0 2 





in the cavity of the larynx. 


In the cavity of the larynx. All right. Hew, Doctor, 
in your eroee-examlnation you made the trip with 
Mr. yield from the area of the pyriform foeaa up along 
the outalde of the larynx and down into the larynx 
and on down into the bronchus, by hie questlonlt«, la 
that correct? 

Tee. 

Is It or le It not true that cancer outside the larynx# 
fron the standpoint of medical men# le considered to 
be hypopharyngeol cancer and not larynx cancer? 

MR. FIELD: I object to that ae leading and 
suggestive. 

MR. HARDY: Z said Is It or is it not true. 

* 

KR, FIELD i That doean*t make any difference, 
you are leading him, and I as going to start objecting. 


KR, HARDY: You have a right to object, Mr. 


Field. 


KR. FIELD: ?hank you, Judge Hardy, 

THE COURT: Objection overruled. 

(By Mr. Hardy) All right. Vow# do you want me to repea 
the question? 

Yes. 

X said le It or Is It not true that cancer of the pyrlf 
fossa# such as John Hose had, and X am referring now to 
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this picture that Mr. Field wouldn't let you refer to# 
the middle one, do X have my finger approximately on 

the area of this plaintiff's cancer? 

* 

A* X mould say yes* slr f approximately* 

Q‘ And In order to get inside the larynx* you either hare 
to go through the wall or up and dawn# Isn't that 
correct? 

A. Tea* that is true. 
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Q All right. How my Question Is, Is cancer In that locality 
considered by any — I shouldn* t say "by any" — consid¬ 
ered by you or In your field as cancer of the larynx or 
cancer of the hypopharynx? 

A Cancer of the hypopharynx* 

Q All right. How, Mr* field asked you a great deal about 
Jackson and Jackson, as to who wrote Vhat book, what por¬ 
tion of It* He referred to Jackson and Jackson* s book, 
second edition, Diseases of the Hose, Throat and Mar, and 
he read to you under Etiology,which I take it that means 
causation, doesn't It? 

A Yes, sir. 

Q "Etiology," right under "Cancer of the Larynx". And that 
was the place from which he read that, "Irritation la 
certainly an etiologic factor and may be of many kinds, bun 
alcohol, tobacco, and vocal abuse are among the more 
common forms* Heredity is a factor which is difficult to 
evaluate," and so forth* 

How, I want to ask you whether or not Toeal 
abuse has anything at all to do with cancer of the pyri¬ 
form fossa or Is that with just regard to Intrinsic can¬ 
cer of the larynx? 

A Z think that he must have referred to cancer of the inter- 

1 

I lor of the larynx. 

Q How, let me direct your attention to the same page, on 
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which -- from which Mr# Field read* end I refer to the 
first complete— second complete paragraph in the seeond 
column, and X ash you to read that. 

A "Incidentally, tumors of the hypopharynx must be distin¬ 
guished from tumors of the larynx and classified accord¬ 
ing to their own regional subdivision#” 

Q Mow, let ne ask you, then, the Jacksons and the Jacksons, 
and Chevalier, Sr., and Chevalier, Jr., about whom Hr. 
Field asked you, did they or did they not, whichever one 
of them wrote this, did they or did they hot consider 
cancer of the hypopharynx,euch as John Boss's eaneer, that 
It must be distinguished fron cancer of the larynx as 
you have Just read from their book? 

i 

A I would Interpret that as meaning that it has to be con- 

0 ■ * 
sidered apart from cancer of the larynx# 

C Now I will ask you, Doctor, to state if It — whether or 
not It is a fact that at no place in the book by Jackson 
and Jackson do they mention the subject of socking as a 
causative factor of cancer of the hypopharynx or pyrl- 

k 

form fossa? 

A X don't believe they do; 

MR. FIELD* Well, they don't mention it In th 
book, do they, Doctor? 

MR. HARDY* How, Your Honor — 

MR. FIELD* They don't mention cancer of the 
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pyriform fossa, do they? 

THE WITNESS* Wo, 

MR. HARDY* Is that an objaction? 

MR. FIELD* Wo. 

MR. HARDY» Then Vhy don* t you keep still? 

MR. FIELDt Veil, I don’t have to, 

MR. HARDYi It Just bubbles over, 

MR. FIELD* The doctor answered the question, 
they don’t mention cancer of the pyriform fossa. 

THE COURT* Let’s proceed with the case. 

MR. HARDY* Your Honor, If I ever got up and 
said anything like that without making an objection, I 
wouldn* t hear the last of it for a week. 

(By Mr. Hardy) Kow, to get this clear, after Jackson and 

r ■ 

Jackson say that hypopharynx must be considered separate 
' and apart from cancer of the larynx, do you know anything 
iir their book or in any of their books that indicates 
that smoking is connected with cancer of the hypopharynx? 
I don't know of anything. 

Wow, Doctor, I would like to direct your attention to this 
fine sketch that Mr. Field asked you about and to the ~ 
the one on the right, the one that he constantly referred 
to and kept you away from the one in the middle, I will 
ask you to tell the Jury if it is not -- whether or not 
It Is correct that this one on the right is a view from 
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above down. 

A It it* fron above dovn* yes. 

Q Sort of like looking at an automobile when yon are op in 
an airplane, la that correct? 

A ' Tea, air. 

Q All right. Kov, do yon knov of any reason why, In con¬ 
sidering the location of John Ross’s cancer* do you know 
of any ^reason why that diagram used by Mr. Field can be 
as Illustrative as the actual specimen itself or the one 
In the middle that gives you the side view? 

A I don’t knov of any reason, no. 

Q Is that the reason that you kept trying to use the middle 

one? 

A Veil — 

Q And he wouldn't let you? 

* ■ 

A I don't know. 

Q All right. You come point out on the middle one where 

the pyriform fossa is and the location of this plaintiff*is 
cancer. 

MR. FIELD* Do you have to cover up the other 

one? 

A The — 

Q (By Mr. Hardy) Stand aside so the jury can see. 

A The left side here (indicating) has had the mucous mem¬ 

brane or mucous covering denuded, as it is intended to 
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show the vessels end nerves* so 7 can't very veil locate 
It on that side. But if It vere on the opposite side* It 
vould be down about this level here (indicating)* running 
downward in that sulcus or groove• 

All right. And is that — 

It vould be about right here (indicating) on that side. 

And is that about the sane relation to cancer of the insido 
of the larynx as cancer of the skin of your stoaaeh Is to 
cancer Inside your stoaaeh? 

Well, I am not certain whether I understand your (juestion. 

I am talking about the vail, the vail there. 

Oh, yes, sir. 

Kov, is that on the one side of the vail like cancer of 
the skin of your stomach vould ba, whereas cancer of your 
abdomen vould be on the other side of the sane vail? 

Yes, that Is true. This is on the outer aspect or outer 
vail, and cancer of the vocal cord vould be on the inner 
side, so that is identical, In a sense. 

Kov, Mr. Field asked you on cross-examination as to 
whether or not keratosis and leukoplakia- were pre-cancer 
changes, and you told him you couldn't say that they vere, 
that you dldn't have that visv. Kov I vould like to ask 
you, Just to clarify it for the Jury, in the first place, 
do keratosis of these biological changes — pathological 
changes that you vere talking to Mr. Field about, do they 
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ever occur in the pyriform fossa, in your vholt exper¬ 
ience? 

Z have never eeen any in the pyriform fossa* 

« 

All right* So vhat he is talking about there is the in¬ 
side of the larynx cavity? 

One sees them in the inside of the larynx cavity! notably 
on the vocal eord* 

Kov, and do you consider that the presence of keratosis 
or leukoplakia is necessarily a forerunner or precursor 
of canoer? 

I don't believe so now. 

All right. how let me ask you, Doctor, whether or not 
It is a fact that in this nan's larynx, inside It vhere 
all of the snoke goes through, vhether or not there vas 
any evidence from the hospital record,from any of the 
medical records, or from the photograph,that there vas 
any keratosis or leukoplakia at all? 

There vas no record of any in the records submitted. 

60 Tar as »this man's records are concerned and his spee 
men, is the inside of the larynx cavity normal or not? 

It is reported as normal. 

All right, you may take the witness stand again* 

hew, on the subject of extrinsic and intrinsi 
which I vas questioning you about a moment ago, and in 
which you referred to the fact,that extrinsic meant outside 
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of, Is It ft fair etatemant — I am referring now to th« 
testimony of Dr. Alton Ochsner — It says that when 
Kennavay talks about pharyngeal cancer — 

MR. FIELD* Veit ft minute, I object to this as 
Improper redirect examination and, furthermore, it Is 
improper examination, period, when he starts talking 
about the testimony of Dr. Alton Qchsner. This isn*t 
proper at all, Judge Gibson. 

MR. HARDY* I will do it without reference to 
Dr. Ochsner*s testimony. 

MR. FIELDt Veil, but I — he is going to have 
to do it according to the rules, Judge. 

THE COURT* Of course, it wouldn't be permiss¬ 
ible to ask him to-comment on Ochsner*s testimony. 

MR, HARDY* Ko, X am not going to ask him to 

comment. 


MR. FIELD* That Is what he did, started to do, 

there* 

MR. HARDY* Hov do you know? You never let me 
finish a sentence. 

MR. FIELD* Certainly not, because I don't want 
you to get the poison in. I Just want to object to it. 

THE COURT* The objection will be sustained. 

Q (By Mr. Hardy) I will ask you whether or not it is true 
that you could also call cancer of the pyriform fossa 


I 
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extrinsic cancer of the stomach the same as you call it 
extrinsic eancer of the larynx, meaning outside of. 

Veil, that would probably be a little too far away from 
the stomach to make an extrinsic one — 

Vhat do you call it? 

— but it is still outside, yes, it is still outside* 
Extrinsic means outside, that Is vhat It refers to* 
Outside. So It would be extrinsic everything except the 
hypopharynx, Is that correct? 

That is right* 

All right. Row going to the article which Mr, Tield | 
read to you from with regard to Dr. Vynder, and In con¬ 
text I want to read to you the very next thing after he 
read you about tobacco and ask you if you agree* I want 
to read you the very next thing that he didn't read you. 
Or. Vynder’s article of 19?6t 

"Alcohol. Heavy alcohol consumption is demon- ^ 

C 

strated as an important variable among larynx-cancer Hj 

patients* This relationship is more narked for the f 

Q 

extrinsio type of larynx cancer than for the intrinsic ^ 
type. Ro corresponding association is demonstrable for 
eancer of the lung. The risk of developing larynx cancer 
Increases only with the very heavy consumption of alcohol 
The type of alcohol consumed Is also of significance, a 
positive association being established only for whiskey o 
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predominantly vhiikey drinkers. The study does not eontaip 
enough vine drinkers to approximate e definitive conclusion 
in respect to its possible »effects on larynx cancer." 

Would you agree with that — 

HR. FIELDS Aren’t you going to read the rest ofj 


HR. HARDY* You didn't. 

MR. FIELD* Ho, hut I say, you are in a differed 
context. You complained about I dldn't read the whole 
context, so I read It. 


MR. HARDY* All right. 

MR. FIELD* Read the next thing in the context. 
THE COURT* Centlemen, let's proceed. 

MR. HARDY* Your Honor, nay T ask that he let 


- 

oe conduct ry own examination? 

MR. FIELD* Yes, but you asked me to read the 
" full 1 context. I ask you to read the whole context on the 
relation of alcohol consumption to — 

HR. HARDY* I read the entire paragraph. I 
took nothing out of context. You skipped tvo sentences 
in your paragraph. 

MR. FIELD* I will read it on recross- 
examinatlon. 


MR, HARDY* Your Honor, I think I am entitled 
to some sort of protection from this sort of thing. Be 
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didn’t make an objection.,, .1 didn’t take something, out 
of context, I read the entire paragraph and I want to 
question the witness about it and I have that right* 

THE COURT* You may proceed. 

MR. YIELD* Co ahead. 

MR. HARD?* All right. 

0 (By Hr. Hardy) Row, do you agree with that statement? 

A I do, as I consider alcohol as a definite suspect. 

Q All right* And insofar as the next page of his article, 
under the subject of Futritlon — 

MR. FIELD* Well, you are skipping, then. You 

are skipping now, 

THE COURT* He nay proceed. You can ask about 

it on recross. ‘ 

' - ■' 

MR. HARDY* I took nothing out of context. Vhatj 
I Just read was the paragraph entitled "Alcohol". Vhat 
I am now — 

MR. FIELD* Co ahead, Mr. Hardy* that Is all 

right — 

MR. HARDY* — reading is the paragraph 
entitled "Futritlon". The thing that I did not read is a 
separate paragraph entitled "Relationship of Tobacco to 
Alcohol Consumption". That is the part he is talking 
about. 

1} (By Mr. Hardy) "Nutrition. Ve could not establish any 
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differences in diet intake between the cancer end control 
groups. This, however, does not deny the possibility thaij 
dietary deficiencies nay have existed. Piet histories 
are difficult to take and are quite unreliable unless 
present In the extremes. 

"Patients who consume seven shots of whiskey 
daily or the equivalent In beer or wine are likely to 
have *uVclinlcal dietary deficiencies, such as those 
not infrequently found among alcoholics. It would be 
well worthwhile to study these patients frora the laboratory 
point of view. Wet ary deficiencies tsees to be of 
greater significance in the development of extrinsic- 
larynx cancer in women, a subject to be discussed in a 

subsequent report." 

* 

Do you agree with that statement? 

Yes,sir. 

All right. Xow, doctor, Mr. Field started asking you 

OB 

such questions as does when a nan -marries or whether c 

ft 

he was anulled or divorced have any bearing. I would 
like to give you a fair question in that area and ask §/j 
for your opinion covering the same general subject natterj 
that he did, but giving you the facts, the picture, rathel 
than isolated iteas. For purposes of this question, and 
in light of your nentioning of constitutional factors, 

I would like to ask you to assent the following facts* 
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That John Ross at the age of approximately 20 
years went to California and was married to a first vlfej 
that her name was Hazel Regina Kenahan. 

That he was later divorced from Hazel Regina 
Kenahan by a divorce proceeding filed In .1922, In July 
1922, with a divorce being granted In September 1926$ 
that In between the time that he filed the divorce and 
the time that he secured the divorce he had a child by 
a woman he later married. 

That with respect to those facts, Mr* Ross, at 
the late date of 19?2, in sworn testimony testified 
in a case against the Rubllc Service Company that he 
married his first wife in 1920. 

That in this case, in sworn testimony in 
September I960, he testified that he married his first 
wife in 1919, and that he didn’t — he never was married 
to a Hazel Regina. In other words, he completely forgot 
her name. 

MR. FIELD* That Isn’t true. That just Isn't - 
1'object to that.-- 

MR. HARDY» All right — 

MR. FIELD* — because that Just plain isn’t 


true. 

MR. HARDY* We will get John Ross’s deposition. 
MR. FIELD* That Just isn* t true. That is 
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lessly false. 

MR. HARDY*. 1 vant to put an end to his state- 
aent as to vhat is true and not true t for the reason 
that this morning we nailed one of those down completely, 
and 1 will Just put one to rest for once and for all. 

THE COURT* Do ve have a copy of Ross's depo¬ 
sition? 

THE CLERK* Ve don’t have It. 

t-3U HARD?i Page 42 of John Ross' s deposition. 


Kay I borrow your copy? 



MR, FIELD* 

Ho, I want to look at It. 


MR. HARDY: 

All right, you look at It on Page 

42. 



here? 

THE COURT* 

Mr. Clerk, don’t wo have a copy 


THE CLERK* 

Ho, Your Honor. 


MR. FIELD: 

Don't you have your copy? 


MR. HARDY* 

My copy Is at ay office. 1 didn't 

realise 

that you were 

going to go Into these matters witf 


the doctors. You look at Page 42 and then let ae have 
It. 

MR. FIELD: Oh, no. Ho, no, I am not going 
to do that. 

MR. HARDY* There Is — 
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End 722 


THE COURT* Where le the copy* the Court'* 

copy? 

MR. HARDY 1 * There is an original on file* 

THE CLERK* There Isn't. 

HR. HARDYi Tee, there Is. There Is an orig¬ 
inal on file) there has to he. 

If counsel refuses to let me use hie copy — 

THE COURT* Mr. Field, vhy don*t you allow him 
to use the copy? 

MR. FIELD* Veil, yes, Judge, I will let hlw 
use the copy, but he Is going to have to use It right, 
then, because, in the first place, at Rage 33 he says 
that he vas warrled to Jean Menahan, and then you jump 
over to Page 42 and talk about Hasel Regina and tried to 
trick him on the fact that he didn’t know her first name. 
Nov, that doesn't have the renotest kind of bearing, but 
if he is going to use my copy, then he is going to do it 
fairly and start with Page 33 where you asked him what 
vas her name and he said Jean Menahan. 

MR. HARDY* Your Honor — 

MR. FIELD* And then you tried to trick him on 
Page 42 because he didn't remember his first wife's first 
name. 
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KR. HARD?! 'Tour Bonor* X am either going to 
use his copy the way It Is properly to he used without 
any coaching by his, or go get my own copy. 

KR. yiELDi You can use It but use It properly, 

THE COURTS You nay raff It. 

KR. YIELD: Now we want to put ftr. 91014*8 
dale as to falsehood forever at rest. Deposition 
taken September 2^ 1952, page 42; 

"QUESTION! Vere you ever married to a Hazel 
Regina or Regina Robs? 

"ANSWER: Hazel Regina? 

"QUESTION t Yes, R-e-g-i-n-a. I understood 
this Is all your marriages, but X had also understood 
that you vere married at one tine to a Hazel Regina 
Rosa. 

"ANSVEli What was her name? 

"QUESTION! X don*t know what her maiden name 
was. X don’t know what her maiden naao was but X 
understood you were married to her, maybe my Inf onset Ion 


la wrong. 


"ANSWER: X don’t know where you got that 


Information. But X wasn't." 

KR. RUEDi X submit to you that when the 
witness testified from the witness stand—he is going 
back to his deposition—when the witness testified froo 


http://legacy.library.ucsf.ecfijD(tKbdrffFt4fiffl/j!jcMvw.industrydocuments.ucsf.edu/docs/qtxl0001 


2018028159 





123-92w 


i 


' 


_;___ 1729 

the witness stand he testified that he didn't know hie 

first wife's first name or dldn*t recall it, hut that 

her name was Jean Kenahan and he »Imply answered that 

her name was Jean Regina Kenahan or Regina Jean Kenahan, 

and on those areas of knowing a sun's ease eouldn't he 

permitted to and by this lawyer*a trick. 

THE COURTt Let's take this In order. Proceed, 
gentlemen. You are not getting very far with this type 
of testimony. 

KR. HARDY* That is in the same category as 
the thing I proved him wrong on this morning. 

Q» (By Mr, Hardy) How continuing with my question, do you 
re me ah er approximately where we are, Doctor, on the 
things X have asked you toassumeT 

A. Veil, fairly ao. 

Q. All right. How, he testified that in 1952 be testified 
his marriage was in 1920. In i 960 he testified the 
marriage was in 1919* In this courtroom he testified 
it was 1920, end he testified on his deposition that 
he was married, in September i960, that he was married 
to Jean Kehanan and that he never heard of any Bezel 
Regina and was never married to a Hazel Regina. 

In this courtroom from the witness stand he 
testified that he was married to Regina Ross, Regina 
Kenahan Ross, and the dates indicate it. He testified— 
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Assume further that he testified in his deposition in 
1932 that that marriage lasted only two months, and 
was annulled. Assume further that he testified in hie 
. deposition in September i 960 that that marriage lasted 
only about six months and was annulled, and that It 
was annulled in Kansas City, and that he was 
represented by Clif Langsdale. 

Assume further. Doctor, that the actual facte 
were that he was married in California on March 19# 1921, 
and that Instead of lasting two months or six months 
the aotual facts showed that he wasn't divorced until 
1926, a year and a half after the blarth of his daughter 
by his meond wife. 

Assume further. Doctor, that during this 
period of time that Mr. Rose was drinking bootleg 
whiskey, an indeterminate amount, that he married in 
1927 hie second wife named Geraldine. 

Assume further that in 1932 he testified that 
he was married to Geraldine in®25. That was in his 
deposition In ' 52 . 

Assume further that in his deposition in 
i 960 he testified that he was married to Geraldine In 
1960—1 mean 1925— 

Ml. FIELD t Even the attorney Is getting it all 
confused now. 
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MR. HARDY* Thank you for your help. 

Q* (By Mr. Hardy) That he testified In hie i 960 deposition 

that he was married to her in 1935* 

* 

As suite further that In hie 1952 deposition he 
testified that he was carried to her for ten years—this 
is the second wife—and his marriage was terminated hy 
her death. 

Assume further that in 1952—strike that. 
Assume that In his i 960 deposition he testified that be 
was married to her in 1925 * that he was divorced from 
her in California in 1926, end that she died about 1935. 

Assume further that In this ease, in this 
courtroom, he identified his own sworn affidavit, which 
showed that Instead of hie filing divorce in California 
from this second wife, he had actually filed a divorce 
petition in 1953 in Kansas City, Missouri, and that In 
that divorce petition he had cade under oath he had 
aald that he had married this woman in March of 1925 
and separated front her in Kay of 1925* and that from 
that time on she had deserted him and he didn't knew 
where she was. 

Vow, assume further that there was also 
introduced in court a marriage certificate that showed 
he wasn't married, es he had said under oath, that 
he was actually married in 1927 to Geraldine, his second 
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wife. 

Assume further that he only lived with 
Oeraldlne e month end eix days, contrary to that tea 
years, contrary to hlo statement in the 1952 divorce 
proceeding, and that he was only with her a Booth and 
•ix daya when they separated. 

Assume further that during all of this period 
of tine, and in all of these depositions, that he was 
in Celifomla from roughly 1921, tec k here for a abort 
tine and back out there again in the late 1920*a, that 
when asked under oeth on hie deposition as to the Job* 
and hie places of residence, he forgot about at least three 
of them, of hie dobs, end et least two of his places 
of residence. 

Assume further that this sum cane back to Kansas 
City In the late I920 f s end thr.t—it was during same of 
this early life# aa Kr. Field pointed out, that be 
had had this gonorrhea that you sold, standing alone, 
wouldn't mean anything, that when he got beck here he 
went to drinking or continued drinking, end that he 
continued drinking whlekey, both Scotch and Bourbon, 
bootleg whiskey until It became legal end than he 
continued drinking whiskey, that he had three arrests 
and convictions for being drunk in public over a period 
from 1931 to 19^6, that in addition he had another 
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arrest and conviction for drunken driving# that ha 
had an additional or fifth occasion when he admitted 
being in an accident in a car he was not driving# but 
when he had had at least ten or twelve highballs# that 
he continued hie drinking to auch a point that in 1942 
he thought he might have a problem# so he became a 
meeker of Aloohollea Anonymous# and that after attending 
the Aleonolice Anonymous meetings for a year he decided 
he dldn*t have a problem end resumed his drinking. 

Mow# assume that from the time he returned to 
Kansas City In the late 1920* s until he was married in 
1943# that he moved about frequently# lived in seven 
or eight different plac es# that he was single at that 

time# and that the only thing from that period of his 

* ' 

life back in the early 1930’s that he remenbers Is the 
content of the cigarette ads. 

I will then ask you to assume that when he 
went to the Kayo Clinic he had a one plus positive 
Kline test# that before that time he had dental 
Infections In his teeth# most of them had been removed# 
the remaining ones were removed later# that on the 
Kayo hospital records It showed that he had had In the 
past jaundice# pneumonia# scarlatina# and that it showed 
on the Kayo hospital records that he reported himself 
as a moderate drinker. 
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Z *111 uk you. Doctor, whether or not those 
assumed facts enable you to have any opinion as to 
whether or not this nan had any constitutional factor 
that night be of significance in causing his cancer 
of the pyriform fossa, at least as a suspect? 

MR, FIELDj Judge OlbBon, I object to It 
because the question Is hopelessly argumentative. 

It does not state the faets accurately, and Improperly 
and prejudicially refers to matters that were only 
germane because they were impeachment and were impeach¬ 
ment on collateral matters, if that— 

THE COURTi Vhat facta are improperly stated? 

rn. FIELDi Veil, for example, the feet that 
he was arrested three times for being drunk In public. 
That Isn't true. 

KR. HARDY: Z can give the dates. 

— .1 ► 

HR. FIELD: I am talking to the Court no*. He 
was arrested once for drunken and careless driving, 
and two other times he was with a friend and when he 
was in the restaurant,that la all. That was misstated 
But beyond that the question Is hopelessly confusing 
end argumentative, going Into the matters of what he 
testified In a deposition In a case with the Public .. 
Service Company, what he testified to in a deposition 
in this ease. Those matters aren't merely immaterial. 
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but they ere hopelessly prejudicial because they are 
again impeachment on a collateral matter, and It le a 
question of fairness, shouldn't be asked. 

Vow, finally, his question in and of Itself 
Invites speculation because he doesn't aek him for say 
medical probability at all, he merely aske him on a 
basis of suspect or suspicion, and a hypothetical 
question can't test that area on dlreet examination at 
all. It has to be on the basis of some probability. 
Here speculation or suspicion can't be the ground of 
a hypothetical question, so the whole purpose of this 
question. We insist, was to present an argumentative 
and inflowaatory matter, argument on a collateral 
matter and at the very end he asks about suspects. 


Hypothetical Questions can t be on that taels, and for 

* 

those reasons I object to the question and state it should 
not be answered. 

KR. HARD!i If the Court please, I would like 
to state that the purpose of this offer—we had no ids 
we would have to go into this with the doctor—the 
purpose Is that Mr. Field, chuckling along, asked the 
dootor some of these Isolated facts, and X asked him 
at the time to put all the facts in oontext so the 
doctor could testify, and he refused to do it, he wanted 
to ask him If a marriage or an annulment had anything 
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to do vlth his cancer* How X want to uk him whether or 
not In fairness* piecing all of those things together* 
and X will accept the suggestion with regard to the 
dates by supplying the definite dates from the polled 
record that the sum admitted* if that is desired. 

THE COURTi X think the Question may be asked. 
Thera are a lot of collateral matters in there* Of 
course It bears upon your cross-examination* arose* 
exanlnlng questions relating to these single factors— 
and he ehould state of course whether there is a 
reasonable medical probability. 

KR» FIELDt But he hasn't done that* 

MR. HARDYj Ha asked if these Isolated things 
could have had anything to do with his cancer* How 
X am asking whether the whole picture could have had 
anything to do with his eancer. Our position Is that 
no one can cay that anything caused a cancer to e 

reasonable medical probability* end we are not 

or 

endeavoring to prove his case/to prove another eause. 

X am asking him now—he mentioned on cross-examination 
possible constitutional factors. X have given him 
the complete picture and X now want to ask him whether 
or not these isolated things that Hr* Field picked out 
and handed him and laughed and said* "That couldn't 
have anything to do with it?" now X want to ask him 
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If the whole picture, put then together, had anything 
to do with It or eould have anything to do with it. 

MR. ‘FIELD* Judge, ha hasn't given his the 
whole picture, and he basnet done It fairly. The 
doctor wouldn't know about these things. He hasn't done 
It fairly by any seana. He has left with his the 

lspresslon, by quoting fron one deposition to another, 

* 

setters that the doctor eould only have a confused 
picture on. 

tiow, be finally puts onto it, however, an 
Improper request, end that Is that he talk In terse of 
sere eusplelon or what he suspects, and it can't be that 
speculative. He has to east his question In the form of 
wedleal probability, and If he can't, it doesn't have 

f „ . 

any relevance and would be highly improper, regardless 
of what was gone Into on cross-examination. 

THE COURT* As Z understand It, what be wants 
to do mainly la to take all of these feetors that you 
aentloned singly, grouping then together, and ask If 
they would have any bearing on this cancer. 

HR. HARDY* Right. 

KR. FXEUDj But he hasn't done that, because X 
didn't mention this great nans of things about in the 
depositions, contradictions In the depositions. Z asked 
hla about the fact that he was mistaken on—if his 
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things that X enumerated, Individually would they stake 
any difference, then X asked him the question, 
collectively would they Bake any difference and he 
answered no, they wouldn’t. 

HR. HARDYj Must have been another proceeding. 
THU COURTj X don’t think he said "No, they 

wouldn’t." 

KR. FIUDi Now, X would have no objection— 
he says it Bust have been another proceeding, but X 
know X asked him that. Collectively or individually, 

and x will ask the doctor right now— 

* 

*21. HARDY: No, you won’t. 

NR. FIELD: Veit a minute— preliminary to an 

objection. 

Did X ask you such a question. Doctor, if the 
1 6 things X listed either individually or eollectlvely 
would make one whit of difference? Did X ask you such a 
question? 

A . Frankly, X don’t recall. Ky answer to a number of your 
questions wac, as an isolated happening, X didn’t 
believe It would make any difference. 

KR. FIKIDx Now, Judge, I want to object to it 
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for the basic reason that the redirect examination 
has to be on the basis of reasonable »e<31eal probability 
then he asks a hypothetical question that purports to 
eover all the facts of the ease, and that is what he 
claims it does. 

HR. HARDYa I an not trying to prove what 
caused this cancer. Your Honor, When Z epeclfleally 
bring up the question--and how many tines did he ask 
about suspects or suspicion on his croes-ezamination? 

THE COURT} Gentlemen, I don*t think we are 
getting along with the caae. The objection is overruled. 

Q* (By Mr. Hardy) How, Doctor, do you remember the 
question? I seen at the end? Would that have any 
bearing? , 

X. Z do have an opinion. I believe that was your question. 

Q- Yes. 

X. I do have an opinion, and that Is Z believe that when 
one takes these things together, it suggests a certain 
degree of emotional Instability, which Z would list 
under constitutional factors and under heredity and 
constitutional factors, and those taken together 
have been considered as suspect. As suspect. 

Q. Vow, you stated on cross-examination, in reply to a 
question by Hr. Field that you considered, when he 
asked you if you wouldn't eliminate alcohol with regard 
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to cancer of the larynx, and you said yea, but not as 
the cause of cancer of the pyriform fossa you wouldn’t 
eliminate it* Von X want to ask you whether or not 
alcohol and resulting nutritional deficiencies are 
high or low on your list of suspects for the pyriform 
fosse, where it goes over, each tine It goes down. 


1 
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A Veil, In my personal experience I f*lt that that va* 
probably a higher suspect than anything alas, 

Q 411 right. 

A Among my suspects. 

Q Nov, insofar as the cross-examination vith regard to 

your smoking, It has been testified here In this ease by 
a previous medical witness that the reason for your views 
Is because you were a heavy cigarette smoker. I want to 
ask you to tell the Jury, In your entire lifetime, about 
how many cigarettes have you smoked in your whole life¬ 
time? 


A 

Q 


Veil, 1 haven't smoked many. In fact, I am convinced 
that I haven't smoked as many as would appear in a carton 

of cigarettes. A very occasional cigarette. I am a pipe 

+ - 

and cigar smoker. 

So If that Is true, Is your opinion in this area colored 
in any way by the fact that you have smoked almost a 
carton of cigarettes in your lifetime? 

Veil, no, sir, my opinion Is not colored by that. 

Now, with regard to Mr. Weld's questioning you coneern-pf 


ing your sucking on a cigarette and getting the smoke 

Q) 

eddying and whirling, I would like to ask you whether orh* 

M 

not it Is a fact that before you inhale,the smoke Is 
confined to your mouth area, in your opinion. 

MR. FIELD* Do you Inhale — preliminary to 
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objection — do you Inhale pipe* or cigars? 

THE WITNESS| 2 Ao not* 

MR. FIELD* And the extent of your smoking 
experience has only been a carton and you don't Inhale 
those? 

THE WITNESS* Ro. 

MR. FIELD* Well, I object to that, Judge. Re 
hardly would have an opinion, even practically speaking, 
or be able to form an opinion if he — 

MR. HARDY* He sure questioned him a long tine 
about It — 

MR. FIELD* — has smoked about a carton with¬ 
out Inhaling it. 

THE C0T3RT* Well, he Is a medical doctor. If 
he has an opinion 


MR. FIELD* Well, I suppose that is right, 

QD 


Judge. I will withdraw It. 


(By Mr. Hardy) la it confined to your mouth or does ltfo 

G0 

get down In your larynx before you ever Inhale? ^ 

It was always rty feeling that one smoking, one who 
inhales, starts inhaling fairly early In the act. Row, 
as I stated before, I thought that if it was contained In 
the mouth, end It would have to be locked in there, unletd 
breathing was absolutely Inhibited, then there would be 
no air getting Into the pharynx at all. or the back part 
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of the throat, back part of theuJthroat. 

Q All right, Doctor. How, vhen It does get far enough back 
In the process of Inhaling, vhen It gets far enough back 
to reach the larynx. Is that larynx open with the pyriform 
fossa obliterated or Is that larynx dosed? 

A The larynx ought to be open and the fossa should be closed ► 

Q All right. And In order to get down Into the fossa where 

this cancer occurred, the smoke would have to go past the 
wall where you said It was like the skin, like your hands 
together (demonstrating), of the wall of the throat, past 
the nouth of the larynx and on down In this area? 

HR. FIELDt I object to that as leading and 
suggestive, Tour Honor, and I an going to continue to 
object on leading and suggestive questions. 

THE COTJRTi Objection sustained. 

MR. HARO ?1 All right. 

Q (Sy Mr. Hardy) State, Doctor, whether or not in order for 
smoke to get into the pyriform fossa It Is necessary forft? 

It to get past the closed — I should say the open flapSQp 

© 

of the larynx that are against the walls of the throat? fg 

H* 

A With the larynx open, it would not be able to get into 
the pyriforn sinus, if that is what you mean. 

Q That is ny point. And if the larynx is open, state whether 
or not it would go in the larynx and be Inhaled? 

A If the larynx is open, it will go down into the larynx. 
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U 

A 

Q 


Row, state whether or pot It Is true that when you are not 
phonating, talking.or swallowing*nornal rest, the larynx 
is open. 

The. larynx Is open at rest. 

So that at rest, whether we are sucking on a cigarette 
or vhat ve are doing, the larynx is open? 

MR. FIELDi I object to that as leading and 
suggestive, Tour Honor. 

HR. HARET» I will rephrase the question. 

HR. FIELD* I am going to hold you to the line 
now, Mr, Hardy. 


MR. HARDYi Oh, yes, I know you are tough. 
vr. FIELD* I am not tough. I want you to play 


according to the rules. 

Q (By Mr. Hardy) So I will ask you, Doctor, when you are 
not talking or phonating, as ve eay, and you are not 
swallowing, but I an just standing here and I quit talk¬ 
ing, is ny larynx open, at rest? 

k It Is open. 

Q All right. So when I put ny finger — you said that 

when you want to see down into the pyrifora fossa you have 
to, in affect, close up the larynx by bringing the cord 
to the mldllne? 

i 

A Tes, sir. 

Q All right. Row, In order to bring the cords to the 
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Kidline and close the larynx so that the otolaryngologist 
can see the pyriform fossa, state whether or not It is 
necessary to move the larynx out of its normal position. 
The larynx usually Is elevated as ve attempt to pitch our 
voices higher, so that with a very low tone the larynx 
moves — the larynx is not elevated particularly, hut 
when you get to a very high KES, as high as you can, the 
larynx la elevated, as are the arytenoids. 

So that If you weren’t swallowing, In order to take smoke 
in your mouth and to get It In the pyriform fossa before 
It went into the larynx, state whether or not It would 
be necessary to suck on the cigarette and say isESE, Is 
that a fair statement, in order to move your larynx out o 
the way? 

0 - 

The moment you said EEE, of course, all the « 

Smoke came back out? _ 

c* 

C 

« air would be blown out -- h 

QC 

Right. ^ 

a 

— through the mouth. H 

Veil, what I am getting at. Doctor, is there any way to ® 
open — to close the larynx and open the pyriform fossa 
in a normal individual except by moving the larynx up by 
saying EEEE or by swallowing and thus moving the larynx 
up by swallowing when it moves the same way? Is there 
any way to open it other than that? 
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You nean to open it or close It? 


1 wean to elose the larynx and open the pyriform fossa. 

Tes. Veil, those tvo ways. And, of course, vhen you cough. 
When you cough, you bring the vocal cords together, too, 
so that that also would bring the vocal cords together 
and open the pyriform sinuses. 

So if you are coughing, you open the pyriform sinus? 

And close the larynx. 

That is vhen you bolt it out, Is that right? 

Vhen you are coughing you bring the vocal cords together -- 
Right — 

— and at the save tine the pyriform sinuses open. 

So vhen coughing or phonatlng, saying a high RET:, or 
svalloving, is the only vay that the pyriform fossa is 
open? 

' That is correct. 

*11‘tight. Wov, Doctor, you vere asked the question 
about tobacco in saliva — oh, strike that, Before I get 
to that. With regard to this natter of inhalation, can ^ 

you tell the Jury, in the normal Individual, in one minute^ 

C 

approximately how many times you breathe in? ft 

2 

The respiratory rate is 16 to 18 in the normal adult, 

V 

And hov «any times do you breathe out? 

Veil, the sane number of tines.' 

So is it,then, correct that you breathe in and out from 
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A 

$ 

A 

Q 


A 

Q 


32 to 36 tin**? 

Thirty-two, there — ye*, 32 to 3<> times In * minute, 
depending upon whet the respiratory rate is. 

So that would be a little more than once every two 
aeeonda you breathe In and out, 1* that correct? 

Tes, air. 

$0 that even If there was some place for smoke to eddy 
and whirl, what would be the maximum length of time it 
eould eddy or whirl before It was blown In or out, go 
into the larynx or out of the larynx? 

Well, It wouldn't be there for more than — not more 
than a aecond. 

All right, sir. Nov let me mention, Doctor, In connec¬ 
tion with the next question,that the Kayo Clinic records 
that you have examined and the testimony of Dr. Farkhill 


indicates that there was no foreign substance in the 
tissue of the oancer. 

MR. FIELD* I object to that about the test¬ 
imony of Dr..?arkhlll as an Improper redirect examina¬ 
tion. It would be Improper examination at any time, abourt 
the testimony of Dr. Parkhlll. 

MR. KARDTi Just preliminary to my question, 

Tour Honor. 

MR. FIELD* Let the Court rule on It. 

THE COURT* Objection sustained. 
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i Q 


X vill ask you tfals. Doctor, that If any particles of 
any kind were deposited in the pyriform fossa, state 
whether or not you vould expect to be able to find some 
of the particles In any growth that later resulted* 

There is a possibility that materials ml£bt be deposited 
over that rough surface of the grouty that la a possibility, 
because it is irregular, little erypts In it, little 
elefta In it. 

If none were there would that lodlcate or not Indicate 
that none were deposited? 

Z vould say that it wouldn't support either* 

MR. FIELD: Either. 

(By Mr. Hardy) Wouldn't support it. All right. Sow, 
Doctor, with regard to the saliva, I will ask you to 


tell the jury Whether or not it la true that saliva, j 

1 

as you swallow It all day long, goes right over the 
pyriform fossa. 

A Yes, sir, it goes down Into the pyriform fossa. 

Q State whether or not that bas an effect of constantly 
washing that tissue. 

A Veil, that is one of the functions of saliva. Is to 
provide a cleansing effect* 

Q And bow such saliva does the average person manufacture 
and swallow in the course of a day? 

A It Is said to be od« pint. 
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Q So tbat that would mean tbat over tbe pyriform fossa 
on one side or tbe other, or divided, that a plot of 
liquid saliva passes each day? 

A . yes, sir; approximately that, yes, air* 

Q Sow, with regard to Mr. Field's question of you concern¬ 
ing the produetloo of skin cancers by painting heavy 
concentrates of tobacco tar on the backs of nice, I sent 
to question you about that oov. State whether or not it 
is true that some slclo cancers have been produced on tbe 
backs of mice by the painting of glucose, sugar water? 

I A I lroow of no— 

i 

Q You don't know of that? 

i 

| A —work In that field. 

Q Do you know, of any work in the egc-vbite and egg-yolk 

* 

field? 

A Vo, I don't. 

i 

Q Do you know of tbe type of strain of mice that is used j 

i 

as to their susoeptlbillty to spontaneous turners? I 

i 

j 

A Veil, X know tbat there is some susceptibility, but X j 
am not familiar with it. X am not interested in It, 
since X don't do tbe work. 

Q X want to ask you. Doctor, in tbat same regard. Do you 
purport to be an expert in animal experimentation? 

A No, X am not. 

MR. HAKDXi X believe tbat is all. 
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BY MR. FIELDi 

Q Doctor, when you say you don't purport to be an expert 
In animal experimentation, you don't purport to be an 
expert In causes of caocer, either, do you? 

A Not in tbe same sense. I do keep up fairly veil with 
the literature of tbewrk of others, but I do none of 
the work myself. 

Q And you don't claim to be an expert In the oause of 
osncer, do you? 

A Wo, I do not. 

Q Ho, I thought not. How, I want to read to you from 
this publication, the parts Rr. Hardy didn't read. 
Following on from vhat hexes.' on alcohol, at page 105* 
This la the one of Dr. Vyoder, Broas, and Dr. Day, 

"A Study of Environmental Factors In Cancer of the 
Larynx", where be talks about a survey demonstrating 
the ’blear association between tobacco smoking and 
cancer of the larynx, both of the Intrinsic and 
extrinsic types." 

"Relationship of Tobacco to Alcohol Consumption. 
This study has shown that tobacco as vellas alcohol. 
Increases the risk of developing cancer of tte larynx.j 
It remains to be shown whether both of these factors 
can initiate oanoer or whether one of them acts only < 
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as a promoting agent* The risk of larynx cancer 
rises proportionally vlth the amount of tobacco 
consumed. Such a proportional increase is not 
noted for aloobol consumption. Tbe Indian data 
show aoolclng and obeying to be of etiological impor¬ 
tance in tbe absence of significant aloobol eonsusp- 

■ 

tlon. Present data conform to tbe hypotbesla that 
tobacco acts as an initiator and aleobol acts as 
a promoter." 

Do you agree vitb that, that that is reasonable 
In its oontezt? 

A Veil, I—I have never—in ny opinion, been able to 

separate those tvo In tbe causation of laryngeal cancer. 

Q X thought that you discarded alcohol some time ago. 

A I do, yes. But I can't t?c vhere tbe alcohol would be 

' ^ i 

a promoter, as be Indicated. I oust confess I don't 
agree with that. 

Q Veil, but you don't even believe tbat alcohol has 
anything to dosltb laryngeal cancer, do youT 

A Tbat la true. Z say I don't see vbere It could be a 
promoter, because X don't believe It is even a suspect 
In laryngeal cancer. 

Q But you certainly believe tobacco is a suspect in 
laryngeal oanoer? 

A Tea. 
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MR* FIELDx That Is all. 
REDIRECT KXAKBtATIOS 


El MR. HARDTl 


On® further question. Mr. Field asked you If you elaim 
to be an expert. 1 will ask you whether or not you elalii 
to be as expert In the field of cancer causation of the 
pyriform fossa as any other ollnlclans In the country. 

MR. FIELDi I object to that as highly Improper! 
THE COURTx Sustained. 

(By Mr. Hardy) I will ask you vbat you mean by saying 
that you don't claim to be an expert* Explain that to 
the jury. 


Veil— 


KR. FIELD: I object— 

MR. HAH??! X am certainly entitled to ask the 


question. 


MR. FIELD: That Is cross-examination of his 
own witness. 

THE COURTi He Is asking for an explanation of 
the answer. He nay proceed. 

1 am not an expert in the sense that I have done any 
experimental work in the field of cancer) therefore, 

I ao not In a position to set forth any views on the 
bases of what has happened In tny laboratory. But X do 
believe X am qualified reasonably well on the basis of 
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clinical assoc 1 a tloD vltb the subject and keeping 
abreast of tbe literature in a reasonable Banner. X 
think 1 am reasonably expert Id that field* 

(By »■. Hardy) Bo you feel that your experience is such 
to enable you to properly state the opinions you have 
stated in this oourt? 

1 think mo* 


MB. HARDY: 

That la all. 

KB. FEU): 

That la all. 

THB COOT: 

Are you through vltb the vitoesa? 

KB* HAJEY: 

Kay Dr. Clerf be excused? 

KB. FIELD: 

Yea. 

TBE COOT: 

You moy be excused. 


(witness excused) 

THE COURT: 

Members 0 f tbe jury, ve will 


recess until 9iJ>0toxx>rrov morning. Again tbe Court 
cautions you to not discuss the ease vitb anyone, 
amongst yourselves, read any articles about It or 
listen to any broadcasts or telecasts there night he 
of tbe ease. 

(Adjournment) 
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